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The subject ofj increased compensation 
for members of the federal judiciary is again 
brought into prominence by the effort now 
being made in the senate to have the salaries 
of the supreme, circuit and district 
court judges augmented. This is a 
a matter in which action has been too long 
delayed. The scale of compensation for the 
federal judges is entirely inadequate. The 
judges of the supreme court, the country’s 
great court of last resort, actually receive 
less than do the justices of the State supreme 
court sitting in the city of New York. The 
circuit court judges receive less than is paid 
to local magistrates in the city of New York, 
and the district court justices, who deal with 
difficult questions of maritime law and matters 
of bankruptcy and prize, get a smaller salary 
than many police judges. This is a state of 
affairs that should not exist. The federal 
bench should be made attractive to lawyers 
of eminence, and it cannot be made so while 
the pay for their services is so inadequate as 
it now is. 





The recent decision of the case of Mu- 
tual Life Ins. Co. v. Cohen, 218. C. Rep. 
106, by the Supreme Court of the United 
States, may be read with interest in connec- 
tion with the leading article in our issue of 
January 4th last, on the subject of the ‘‘Con- 
struction of laws of New York requiring life 
insurance companies doing business in that 
State to mail notice informing persons whose 
lives are insured of the date, among other 
things, of maturity of premiums.’’ It was 
held in that case that insurance business 
transected in other States, by New York in- 
surance companies, without any provision 
that the New York laws shall govern, is not 
subject to the provision of the law of that 
State for notice as a condition of the for- 
feiture of a policy for non-payment of pre- 
mium by any life insurance company ‘‘doing 
business in the State ;’’ and that the provis- 
ion in an application for life insurance, 
made in another State toa New York com- 
pany, that it is subject to the charter of the 





company and the laws of New York, is not 
sufficient to make the policy issued thereon, 
and which was delivered in such other State, 
subject to the requirement of the New York 
statute requiring notice as a condition of 
forfeiture for non-payment of premium. 

It will be observed that this decision is in 
harmony with the view of the writer of and 
the cases cited in the leading article refer- 
red to, though this declaration of law by the 
Supreme Court of the United States may be 
said to be the first clear cut decision on the 
subject as it certainly is the most exhaustive 
review of the question. 





The case of the People v. Marsh, 84 N. W. 
Rep. 472, decided by the Supreme of Michi- 
gan, has been the occasion of considerable 
adverse newspaper comment, which, it seems 
to us, is unmerited. It was held that under 
the provisions of the Michigan constitution 
authorizing the governor to grant pardons 
on such conditions as he shall think proper, 
a pardon conditioned on the payment of 
certain sums of money to a county is valid. 

The proposition seemed to strike the 
popular mind in an unfavorable light, as 
being liable to give frequent immunity to 
criminals, upon the mere payment of money. 
But while this is true and it is important 
that the tendency to grant pardons should 
not be unduly increased, it must be borne in 
mind that the court in the Michigan case im- 
posed what may be termed a public as dis- 
tinguished from:a private condition, and that 
looking at the question ‘from a strictly legal 
point of view the pardon upon such condi- 
tions was unquestionably valid. As the court 
says ‘‘the constitution provides the gov- 
ernor may grant pardons upon such condi- 
tions, and with such restrictions and limita- 
tions, as he may think proper, etc.’’ Itis 
possible to conceive a condition that might 
void the pardon because it was unlawfal, 
but it is not unlawful to make it one of the 
conditions of the pardon that the convicted 
person shall‘ pay the commonwealth a sum 
that will in part, at least, reimburse it for 
the expenses incurred in bringing about his 
conviction. When the convicted person ac- 
cepts the pardon he accepts it subject to 
its conditions and limitations. Flavell’s 
Case, 8 Watts & S. 197; Lee v. Murphy, 
22 Gratt. 789; In re Wells, 18 How. 307, 15 
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L. Ed. 421; In re Marks, 64 Cal. 29, 28 
Pac. Rep. 109; Manlove v. State, 53 N. E. 
Rep. 385. See People v. Moore, 62 Mich. 
503, 29 N. W. Rep. 80, and cases there 
cited. We have no doubt the pardon is 
valid, and has become operative, subject to 
be defeated by a breach of the conditions 
contained therein. 








NOTES OF IMPORTANT DECISIONS. 


POWERS OF GOVERNMENT — CO-ORDINATE 
BRANCHES—JUDICIAL DEPARTMENT.—In City of 
Zanesville v. Zanesville ‘Telephone & Telegraph 
Co., 59 N. E. Rep. 109, decided by the Supreme 
Court of Ohio, it was held that section 3461, Re. 
vised Statutes of Ohio, requiring probate courts 
to direct the mode in which a telegraph or tele- 
phone company may use the streets and alleys of 
a city or village, when the municipal authorities 
and the company are unable to agree, imposes a 
duty which is legislative, and not judicial in 
character, and is, therefore, unconstitutional. 
The court said in part: 

“Ie must be manifest that this section does not 
confer the right upon a company to use the 
streets of the city. It recognizes the fact that the 
streets and alleys belong to the city and are pri- 
marily within its control, and provides a mode by 
which the company may acquire the right to use 
the same—first by agreement with the city, and 
if this cannot be obtained, then the probate court 
is empowered, in a proceeding commenced by the 
company, to direct the mode in which the streets 
may be used by the company. We fail to per- 
ceive that any judicial power is here conferred on 
the court. Itis either legislative or administra- 
tive; most probably the former, in so far as it 
prescribes the mode of use; but neither of these 
powers is judicial in character. It is true that 
courts do exercise certain administrative powers. 
They may appoint receivers and master commis- 
sioners and some of their other officers, but these 
powers are only such as are properly incidental 
to their powers as a court. They have also at 
times been authorized to make appointments in 
other departments, and when they act their ap- 
pointments have in some instanees been sus- 
tained; but it has never been held that they could 
be compelled to make such appointments, for the 
reason that such appointments are not judicial in 
character, In this case the court is not required 
to hear and determine a disputed right upon 
issues joined between the parties, and to apply 
the law to the faets as they arefound. This is 
the essential and distinctive feature of judicial 
power. We quote in this connection the appro- 
priate language of Judge Cooley: ‘That which 
distinguishes a judicial from a legislative act is 
that the one is a determination of what the exist- 
ing law is, in relation to some existing thing 





already done or happened, while the other isa 
predetermination of what the law shall be for the 
regulation of future cases falling under its pro- 
visions.’ Cooley, Const. Lim. 108. Further on 
he says: ‘An ordinance regulating a street isa 
legislative act beyond the control of the judicial 
power of the State.’ The Supreme Court of Con- 
necticut, in Norwalk St. Ry.’s Appeal, 69 Conn. 
676, 38 Atl. Rep. 708, has recently passed on the 
question presented in thiscase. A statute of the 
State gave to a street railway company the right 
to appeal to the superior court of the State when 
the municipal authorities failed for a limited time 
toexercise their powers to regulate the location 
and construction of street railways within their 
limits. The court held, in an elaborate and well- 
reasoned opinion, that ‘the power of regulating 
the location and operation of street railways 
given to the local municipal authorities by a 
statute-of the State clearly falls without the 
limits of the judicial department. Nor can the 
exercise of such power become a judicial function 
merely because a statute of the State gives to the 
railway company a right of appeal to the superior 
court or any judge thereof when the municipal 
authorities fail to exercise their power within a 
limited time. Such appeal is not a process to in- 
voke judicial power, but is merely an application 
to the court or judge, acting in the place or stead 
of the municipal authorities, to exercise a legis- 
lative function.’ See also the following cases: 
Hayburn’s Case, 2 Dall. 409, 1 L. Ed. 436; U.S. v. 
Ferreira, 13 How. 40, 14 L. Ed. 42; Inre Applica- 
tion of Senate, 10 Minn. 78, Gil. 56. In the case 
before us the company presented an ordinance 
embodying a mode of use as it desired it; the 
city presented one on the same subject, but dif- 
fering in its terms from that of the company; and, 
not being able to agree, the company filed its 
petition in the probate court. Consequently, all 
the court could do would be to prescribe an ordi- 
nance for the city, regulating the mode in which 
the company might use its streets. It seems, 
then, too clear for argument that the power in- 
voked is none other than the power, by ordinance, 
to regulate the use of the city’s streets and alleys 
by the company—a power primarily in the city, 
legislative in character, but lost to it and con- 
ferred on the probate court by its failure to act in 
a reasonable time.”’ 





Torts— INJURY TO ANOTHER’S BUSINESS— 
EFFECT OF WRONGFUL INTENT.—In Passaic 
Print Works v. Ely & Walker Dry Goods Co., 
105 Fed. Rep. 163, decided by the United States 
Circuit Court of Appeals, Eighth Circuit, plaint- 
iff alleged in its petition that it was a manu- 
facturer of calicoes of certain designated brands 
and styles, which it sold in large quantities, at 
stated prices, to jobbers in St. Louis; that de- 
fendants, who were jobbers in that city, having 
on hand a limited quantity of calicoes of such 
brands and styles, issued circulars to retail 
dealers, in which they offered to sell the same, so 
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long as their stock should last, at prices below 
those asked and received from jobbers by plaint- 
iff; that such action was taken by defendants, as 
plaintiff was informed and believed, for the pur- 
pose of injuring the business of the plaintiff, and 
not for any legitimate trade purpose of their 
own; and that the effect of such action was to 
injure and destroy plaintiff's trade in St. Louis 
and the country tributary tbereto, and to cause 
other jobbers to cancel their orders to plaintiff, 
or to compel pluintiff to reduce its prices, thereby 
causing it loss and damage in a eum stated. It 
was held that such petilion did not state a cause 
of action for the recovery of damages. It was 
further held that a petition alleging that defend - 
ants, by offering to sell to the retail trade certain 
goods owned by them and manufactured by 
, Plaintiff, at prices lower than those at which 
plaintiff sold the same style and brand of goods 
to jobbers, with the intent and purpose of in- 
juring plaintiff's business, caused jobbers to can- 
cel cuntracts with plaintiff for the purchase of 
such goods, is insufficient to state a cause of 
action for the recovery of damages for maliciously 
causing plaintiff's customers to break their con- 
tracts, where it does not name any of the persons 
with whom such contracts existed, nor allege that 
such persons were not privileged to cancel their 
orders, nor the special damages resulting from 
the breach of any particularcontract. Tbe court 
said in part: : 

‘The right to offer property for sale, and to fix 
the price at which it may be bought, is incident 
to the ownership of property, and the loss which 
a third party sustains in consequence of the exer- 
cise of that right is damnum absque injuria. We 
are thus confronted with the inquiry whether the 
motive which influenced the defendant company 
to offer for sale such calicoes of the plaintiff's 
manufacture as they bad in stock at the price 
named in its circular, conceding such motive to 
have been as alleged in the complaint, changed 
the complexion of the act and rendered the same 
unlawful, when, but for the motive of the actor, 
it would have been clearly lawful. It is common 
learning that a bad motive—such as an intent to 
hinder, delay and defraud creditors, by virtue of 
St. 13 Eliz., ch. 5, and possibly by the rules of 
the common law—will render a conveyance or 
transfer of property void which, but for the bad 
motive, would have been valid. So, also, one 
who sets the machinery of the law in motion 
without probable cause. und for the sole purpose 
of injuring the reputation ui another, or subject- 
ing him to loss and expense, is guilty of an un- 
lawful act which would have been lawful but for 
the improper motive. And one who, by virtue 
of his situation, has a qualified privilege to make 
defamatory statements concerning another, may 
be deprived of the benefit of that privilege by 
proof that it was not exercised in good faith, but 
in pursuance of a malicious intent to injure the 
person concerning whom the defamatory state- 
ment or statements were made. Poll. Torts, 









Webb’s Ed., pp. 331-335, and cases there cited. 
There is also some authority for saying that one 
who maliciously (that is, with intent to obtain 
some personal benefit at another’s loss or ex- 
pense) induces another to break his contract 
with a third party thereby commits an actionable 
wrong if special damage is disclosed, although 
theact done would have been lawful if the wrong- 
ful motive had been absent. Lumley v. Gye, 2 El. 
& Bl. 215; Bowen v. Hall, 6 Q. B. Div. 333; 
Walker v. Cronin, 107 Mass. 555. And see Poll. 
Torts, Webb’s Ed., pp. 668-673. Aside from cases 
of the latter kind, it is a general rule that the bad 
motive which inspires an act will not change its 
complexion and render it unlawful, if otherwise 
the act was done in the exercise of an undoubted 
right. Or,as has sometimes been said, ‘when an 
act done is, apart from the feelings which 
prompted it, legal, the civil law ought to take no 
cognizance of its motive.’ The question as to 
how far and under what circumstances a bad pur- 
pose will render an act actionable which, con- 
sidered by itself, and without reference to the 
purpose which prompted it, is lawful, has been 
so much discussed since the decision in Allen v. 
Flood (1898, 1 App. Cas. 1), that it would be 
profitless to indulge in further comment. It has 
been well observed that it would be dangerous to 
the peace of society to admit the doctrine that 
any lawful act can be transformed prima facie 
into an actionable wrong by a simple allegation 
that the act was inspired by malice or i]] will, or 
by an improper motive. It is wiser, .therefoie, 
to exclude any inquiry into the motives of men 
when their actions are lawful, except in those 
cases where it is well established that malice is an 
essential ingredient of the cause of action, or in 
those cases where, the act done being wrongful, 
proof of a bad motive will serve to exaggerate 
the damages. The case at bar falls within neither 
of the exceptions to the general rule above stated 
—that, if an‘act is done in the exercise of an un- 
doubted right, and is lawful, the motive of the 
actor is immaterial. No one can dispute the 
right of the defendant company to offer for sale 
goods that it owned and were in its possessior, 
whether the quantity was great or small, for such 
a price as it deemed proper. This was the out- 
ward visible act of which complaint is made, and, 
being lawful, the law will net hold it to be other- 
wise because of a secret purpose entertained by 
the defendant company to inflict loss on the 
plaintiff by compelling it to reduce the cost of a 
certain kind of its prints or calicoes.”’ 








THE PERSONAL PROPERTY CHARAC- 
TER OF A CHATTEL IN ITS RELA- 
TION TO REALTY. 


Mere annexation of a chattel to real estate 
has long since ceased to be a test! of the char- 
acter acquired or retained by it by reason of 


1 Teaff v. Hewitt, 1 Ohio St. 511. 
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the connection so made.» Whether the thing 
is still personalty, or has bad its identity 
merged into that of the realty, may depend 
upon an agreement express or implied, or 
upon certain acts of the party making the an- 
nexation as they appear in the light of all the 
circumstances surrounding them, and taken 
in connection with the thing so annexed in 
its relation to the realty. An agreement 
must be made between the parties to it to 
sever the chattel from the real estate, or that 
the title to it shall not pass to the owner of 
the freehold until a certain condition is per- 
formed. Beyond that the question is gov- 
erned by an intention drawn from acts and 
circumstances. Presumptions arise upon a 
certain state of facts subject to be controlled 
by any other evidence that is permissible ; 
and no one thing is decisive of the question. 

1. Parol Agreements.—They were ob- 
jected to at an early date on the ground that 
they were in conflict with that part of the 
statute of frauds which requires agreements 
concerning the sale of lands, etc., to be in 
writing ; but the objection was overruled.” In 
excluding that case from the operation of 
that statute, the court laid down the follow- 
ing rule: ‘*When there is a sale of property 
which would pass by deed of land as such, if 
it can be separated from the freehold, and 
by contract is to be separated, such contract 
is not within the statute.’’ This rule was 
applied between vendor and vendee, and the 
former had fully performed his undertaking. 
As between the same parties and their privies 
this rule has ever since been in operation in 
like cases,* but with a certain limitation: that 
an agreement could not be operative when it 
would interfere with the rights of third per- 
sons in the property, and only when the thing 
to be separated retains its identity. The 
agreement has the effect to separate the 
article from the realty. If the two were to 
be sold together, there is no question about 
the application of the statute if the agree- 
ment rests in parol. Butit is one thing to 
sell a freehold and allits appurtenances, and 


2 Bostwick v. Leach, 38 Day (Conn.), 476 (1809). 

$ Tyson v. Post, 108 N. Y. 217; Moody v. Aiken, 50 
Tex. 65; Strong v. Doyle, 110 Mass. 92; Foster v. 
Mabe, 4 Ala. 402; Shaw v. Carberry, 13 Allen, 462; 
Fortman vy. Grepper, 14 Ohio St. 558; Henslie v. 
Brodie, 16 Ark. 511; Myrick vy. Bill, 3 Dak. 284; Ford 
y. Cobb, 20 N. Y. 344. 

4 Tysor v. Post, 108 N. Y. 217 





quite another thing to simply dispose of a 
chattel attached to it. In Shaw v. Carberry® 
there is a suggestion that such an agreement 
does not operate per se as a severance, but 
only gives the right to a purchaser to sever 
within a reasonable time after purchase. 
But the question of reasonable time was not 
before the court, for plaintiff had failed to 
perform his agreement within the time lim- 
ited therefor, and sought to recover the pur- 
chase money on the ground that there had 
been a failure of consideration, claiming that 
the subject of the sale was realty. But the 
first vendor, the owner of the land, after the 
lapse of time allowed for removal, gave plaint- 
iff notice, tendered his vendee the price paid, 
and resold the property. Inasmuch as the 
first sale implied a license® to remove the 


property before .a certain date, and nothing. 


was done thereunder, the owner of the land 
was no longer bound, and virtually revoked 
the license. Had no time for removal been 
agreed upon in the contract a court would 
not suffer a license to sever and take away 
the thing bought to be revoked before a rea- 
sonable time had elapsed. It would appear, 
however, that a license may be confined to 
the question of removal.’ In Nelson v. Nel- 
son,® the plaintiff had succeeded to the rights 
of his vendor to take certain timber from the 
defendant’s land. He had executed his ‘li- 
cense in part, and the time limited for com- 
plete execution had not passed when defend- 
ant burned a part of the timber which plaint- 
iff had cut. In an action of tort to recover 
damages plaintiff had judgment. There was 
actual severance of the thing involved in the 
action, it is true; but in Shaw v. Carberry? 
plaintiff failed to recover the money paid for 
certain buildings, and they had not been sev- 
ered when his cause of action accrued. So 
title must have passed to him by virtue of his 
contract, and that fixed the character of the 
property; but the second vendee having 
gained possession of the chattel was better in 
right than plaintiff as between them, ir- 
respective of a license. Of course, revoca- 
tion of license prevents actual severance, but 
it does not waive a breach of contract. Upon 


513 Allen, 462. 

6 Giles v. Simonds, 15 Gray, 441. 
7 Nelson v. Nelson, 6 Gray, 385, 
86 Gray, 385. 

913 Allen, 462. 
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the point of constructive severance the case 
of Strong v. Doyle” is interesting. One of 
the parties was negotiating with the other to 
sell him a farm owned by the former. At 
that time there was a quantity of barn manure 
on the place. Defendant then consented to 
a sale of it at auction, and plaintiff promised 
to sell it to defendant if he should be the 
highest bidder. Plaintiff gave notice by ad- 
vertisement of the time and place of sale, but 
at the place of sale defendant claimed the 
property as his, inasmuch as he bad bought 
and taken a conveyance of the farm; and he 
there forbade the sale. He afterwards sold 
and delivered the manure. In deciding the 
case the court said that the independent pre- 
liminary agreement by which the manure was 
severed from the realty before the deed was 
made, served to ascertain the subject-matter 
upon which the deed was to operate. So de- 
fendant was liable in damages. 

2. Retention.—If by convention an an- 
nexed chattel may be reimpressed with the 
character of personalty, by the same means 
it may retain such character as between the 
parties, although it be technically annexed." 
The reason given for this rule is that inas- 
much as between landlord and tenant re- 
movable fixtures could be severed at the end 
of the tenancy by the tenant who had made 
annexation of them to the freehold, because 
of the special relations so created, so as be- 
tween vendor and vendee their agreement 
should control the legal effect of annexation 
presumed in the absence of contract. 
a fortiori, is itso; for protection of the rights 
of a vendee under a contract must be more 
definite, certain and secure than protection 
of such rights arising by legal presumption. 
So convention supersedes the effect of law 
and fixes the status of the subject-matter. 


10110 Mass. 92. 

11 Foy v. Reddick, 81 Ind. 414; Young v. Baxter, 55 
Ind. 188; Brown vy. Corbin, 121 Ind. 455; Horn v. In- 
dianapolis, etc., 126 Ind. 881; Sheldon v. Edwards, 35 
N. Y. 279; Denham v. Sankey, 88 Iowa, 270; Cobb v. 
Ford, 28 N. Y. 844; Smith v. Waggoner, 50 Wis. 162; 
Morris’ Appeal, 88 Pa. St. 368; Tifft v. Horton, 53 N. 
Y. 377; Sisson v. Hubbard, 75 N. Y. 545; Globe Marble 
Co. v. Quinn, 76N. Y. 26; Haves v. Estes, 10 Kan. 314; 
Crippen v. Morrison, 13 Mich. 23; Warner v. Ken- 
ning, 25 Minn. 178; Prescott v. Wells, 3 Nev. 71; Corey 
v. Bishop, 48 N. H. 148; Cochranv. Flint, 57 N. H. 
525; Smith v. Benson, 1 Hill (N. Y.),176; Hunt v. 
Iron Co., 97 Mass. 279; Smith v. Odown, 63 Ga. 499; 
N. Y., ete. Co. vy. Cosgrove, 47 App. Div. 35. 


And 





Once it becomes personal property it always 
remains so, no waiver of or changes in the 
agreement arising, for the parties treat it as 
such.” Itis only when the rights of a third 
person in the same subject-matter are intro- 
duced that complications occur. If they 
precede the agreement they are superior to 
it, for such third person takes aright then 
equal and co-extensive with those of the 
owner of the freehold; but if they follow it 
they attach to such ownership as then exists, 
and it may only be a qualified one. Ford v. 
Cobb" is a leading case on this point. An 
owner of real estate sold one-half of it, and 
by the terms of the sale was to put onto it 
certain machinery. He did so, but agreed 
with the vendees of the annexation that they 
should have a lien on the same, and could 
enter the premises and take the property 
away whenever the vendees felt insecure. 
The vendee was held to have a superior right 
to the thing over that of the purchaser of the 
land. The rights of the latter were secured 
only by an oral agreement, and his deed 
came subsequent to the contract between the 
former and the grantor. A new element is 
introduced in the case of Tifft v. Horton’*— 
a mortgagee of the land. It was there con- 
tended that the intention to retain title must 
be one that included the consent of such lien- 
holder. But the court denied that a concur- 
rent intent of a mortgagee was necessary, 
and that the absence of it would not defeat 
the agreement between the owner of the fee 
and a mortgagee of chattels. When the lien 
upon the realty attached, there were none of 
the annexations afterwards brought in ques- 
tion. Before they were made an agreement 
between the vendor and the landowner was 
made, whereby title to the chattels should 
not pass until the price for them had been 
paid; and payment was secured by a chattel 
mortgage which recited that the subject of it 
was manufactured under the agreement, and 
to be used on the land of the mortgagor. 
Here again only a qualified interest attached 
to the realty because of the intention man- 
ifested by the contract of parties. The 
question of notice as bearing upon equitable 
rights does not appear in that case. It arose 


12 See Foy v. Reddick, 31 Ind. 414. 
1820 N. Y. 844. 
1453 N. Y. 377. 
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in Hunt v. Bay State Iron Co., and the 
court held that in the absence of it the land- 
owner was entitled to movables as sgainst 
guarantors who came into a court of equity 
to enforce an agreement that title to them 
should not pass until payment for them had 
been fully made. There is nothing to show 
constructive notice (much less actual notice), 
such as would arise from record of a chattel 
mortgage. The absence of notice leaves the 
rule of annexation by consent of owner ef- 
fective."* A rule applicable to mortgagees’ 
interests has been formulated in » recent case 
from the New York court of appeals.” The 
court says: ‘‘That a mortgagee of real es- 
tate is entitled to have his lien respected as 
to all that was realty when he accepted the 
security; also all accessions to the realty, 
save, perhaps, when the accession is made 
under an agreement with the party that its 
purchase price or expense shall be secured, 
and is secured by alien thereon.’’ ‘This was 
applied against one whom the court held to 
be entitled toa deed upon performing the 
‘conditions of an oral agreement between him 
and the title owner, that in case he failed to 
perform his agreement he might remove ad- 
ditions to the realty pursuant thereto, upon 
leaving the premises upon which was a prior 
mortgage. But an execution creditur gets 
only what his debtor owns; and be must 
yield to the interest of an owner of chattels 
who has permitted them to be attached to 
real estate under the protection of an agree- 
ment which prevents title from passing out 
of him before full payment of price."* While 
such a creditor is not a party to the conven- 
tion, still he comes into possession under an 
independent title, and cannot take that owned 
by a third person. 

3. Agreement Implied.—A building erected 
upon the land of another and slightly an- 
nexed thereto, with the knowledge and con- 
sent of the latter, is personal property of him 
who erects it, and the same may be mort- 
gaged or attached as such.” In Bank v. 


15 97 Mass, 279. 

16 Trull v. Fuller, 28 Me.545. C/f.: Cochran v. Flint, 
57 N. H. 525,and Richardson v. Copeland, 6 Gray, 
536. 

17 McFadden v. Allen, 134 N. Y. 489 (1892). 

18 Sisson v. Hubbard, 75 N. Y. 546. 

19 Pullen v. Bell, 40 Me. 314; Hihckley v. Baxter, 13 
Allen, 139; Merchants’ Nat. Bank y. Stanton, 55 Minn. 
211, 59 Minn. 532. 








Stanton,” the only fact bearing upon the 
question of intent was, that the structure was 
built ‘‘with the knowledge and consent’’ of 
the owner of the soil. Mr. Justice Mitchell, 
speaking for the court as to whether an 
agreement should be implied from this fact 
or not, for a separate ownership of the build- 
ing from the land, says: ‘Such an implica- 
tion would not be drawn when a different in- 
tention of the parties is indicated by the 
terms of any express agreement between them 
on the subject, or when a different intention 
is to be inferred from the interest of the 
party making the erections or from bis rela- 
tions to the title to the land. But * * * 
where the erections are made by one having 
no estate in the land, and hence no interest 
in enhancing its value by the permission or 
license of the owner, an agreement that the 
structures shall remain the property of the 
person making them will be implied in the 
absence of any other fact or circumstances 
tending to show a different intention.’’ The 
fact, in that case show thata mill and na- 
chinery were placed upon Jand already mort- 
gaged, but with the knowledge and consent 
of the mortgagor. The mill was erected and 
the machinery bought with money lent by 
one to whom a chattel mortgage was given, 
and who afterwards took a bill of sale from 
the builder of the structure and vendee of the 
machinery. The mortgagee of the land 
claimed these improvements under foreclos- 
ure of his mortgage. The doctrine of this 
case is applicable only in jurisdictions where 
mortgages on realty are held as liens, for in 
otheis where the legal title passes by a mort- 
gage the consent of the mortgagor would 
seem to have no effect. It would seem that 
consent of a licensor acted upon by a li- 
censee raises a similar relation to that exist- 
ing between landlord and tenant. so far as 
movable fixtures are concerned. No authori- 
ties will be cited to show the right of a ten- 
ant to take away improvements made on de- 
mised premises which are accessory to his 
business, and which may be severed at the 
end of his term without injury to either the 
freehold or the annexations so made. 

4. Control by Acts and Circumstances.— 
There is no single test applicable to cases of 
this class which is decisive of intention of the 


20 55 Minn. 211, 59 Minn. 582. 
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parties. Intention is drawn from a combina- 
tion of several elements, and it settles all the 
rights of parties who have or may acquire an 
interest in the property. The nature of the 
article annexed to the freehold, the mode and 
effect of annexation and the object and pur- 
pose of him who makes it, are the indicia of 
intent. The question virtually arises as be- 
tween mortgagor and mortgagee for parties 
claiming under them only take their respect- 
ive rights. A grantor or execution creditor 
of the mortgagor has the right of the latter 
to the thing claimed, as against the mort- 
gagee of the freehold or his assignee. It is 
said that whether such an article belongs 
primarily to the realty or not isa question of 
mixed law and fact. Mere annexation of the 
thing may raise a prima facie presumption, 
but it becomes absolute only when facts show 
that a mortgagor placed tbe chattel in con- 
nection with the building on the land, ‘‘to 
carry out the purpose for which it was 
erected, and permanently toincrease its value 
for occupation or use.’ On the contrary, 
if the thing is not necessary to the obvious 
purpose of ihe building, or does not enhance 
its value or is not a lasting accession to the 
structure as the facts and circumstances make 
the case appear, then any presumption which 
may exist is rebutted,” and the character of 
the article is yet that of personalty. 

A clear definition of fixture is essential in 
this class of cases if such be possible. The 
Hopewell-Mills case shows what is a fixture, 
while Bank v. North shows what is not. Am- 
biguity is the offense of many cases, but the 
late ones have done much to remove it. They 
. keep a sharp line of distinction between mov- 
ables and immovables. A thing may be a 
fixture beyond any question, but it may be 


21 Hopewell Mills v. Taunton Savings Bank, 150 
Mass. 519. 

22 Bank v. North, 160 Pa. St. 303. See further upon 
the question involved, Meigs’ Appeal, 62 Pa. St. 28; 
Kelly v. Austin, 46 11]. 156; Voorhes v. McGinnis, 48 
N. Y. 289: Murdock v. Gifford, 18 N. Y. 28; South- 
bridge Savings Bank vz Mason, 147 Mass. 500; Ot- 
tumwa Mill v. Hawley, 44 Iowa, 57; Teaff v. Hewitt, 
1 Ohio St. 511; Oliver v. Lansing, 59 Neb. 219. Rail- 
way companies holding righs of way by grant, or 
under condemnation proceedings, over land which 
subsequently becomes subject to lien of mortgage, do 
not part with the personal property character of 
rails, ties, plates, etc., and such articles cannot be 
taken by a purchaser under foreclosure sale of the 
mortgage. Skinner v. Ft. Wayne, etc. R. Co., 99 Fed. 
Rep. 465; St. L., ete. R. Co. v. Nyce, 61 Kan. 394. 








easily detached from the realty, and with the 
‘ligature cut’? at once become personal 
property. The owner of it unhampered by 
any obligation to a debtor may do as he 
pleases with the chattel; and the statute of 
frauds does not complicate the right to do so. 
That is out of question unless both the land 
and the fixture are sold together. But sup- 
pose the title to a movable is retained by its 
vendor while it is yet a chattel, annexation of 
it does not change the situation, unless a 
mortgagee of the land must be protected. 
Give him either actual or constructive notice 
and the status continues. Eliminate this 
condition and apply the law relating to sales 
of personal property to any case where an 
agreement obtains, and only the questions of 
title or possession as against a second vendee 
becomes important. Eliminate agreement, 
either express or implied, and then the ques- 
tion is, is the subject in dispute now, or has 
it ever been, by reason of its character, and 
the use to which it has been put, anything but 
personal property ? 


Minneapolis, Minn. C. A. Bucknam. 











GOOD WILL—SALE—BREACH OF CONTRACT— 
PLEADING—AMENDMENT. 


JEFFERSON v. MARKERT. 


Supreme_Court of Georgia, Dec. 21, 1900. 


1. One who, in selling out a given business and the 
“good will” thereof, contracted with the purchaser 
not to engage for a designated period in such a busi- 
ness ina named city, could not, withoutiviolating 
his contract, carry on in that city, during the period 
covered by the agreement, a similar business for 
another of in another name, of which he was the ex- 
clusive manager, and the success of which depended 
entirely upon his skill, efficiency, personal reputa- 
tion, and popularity. The more especially is this so 
if the arrangement to carry on the business as above 
was a mere pretext to cover a violation of the 
original contract. 

2. Under the facts disclosed by the record, there 
was no abuse of discretion iu allowing the plaintiffs 
to amend their petition by withdrawing their waiver 
of discovery, and praying for discovery in answer to 
specific interrogatories propounded to the defendant, 
and pertinent to the issues involved, nor did the 
court for any reason alleged err in granting the 
injunction. 


Lewis, J.: W. F. Markert & Co., a firm com- 
posed of W. F. Markert and P. H. Willis, of 
Dooly county, on October 5, 1900, filed their equi- 
table petition in Dooly superior court against E. J. 
Jefferson, of that county. The petition was based 
upon a written contract between the plaintiffs and 
defendant, entered into on July 12, 1899, a copy 
of which contract was attached to the petition. 
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It appears from the record tbat the defendant 
was engaged in Cordele, Ga., in the business of 
selling, handling and packing meats, when this 
contract was entered into. The contract shows 
that he sold out fora stipulated sum certain per- 
sonal property, an itemized statement of which 
was attached to the contract, and also in his con- 
tract he covenanted and stipulated ‘‘not to enter 
into or engage in the business of selling, hand- 
ling, or packing meats in any of its various forms 
in said city of Cordele, Dooly county, Ga.,solong 
as the said parties of the second part [plaintiffs] 
continue in said business occupying the building 
leased from said Jefferson in the said city of 
Cordele; the said party of the tirst part [defend- 
ant] hereby selling and conveying unto the said 
parties of the second part [plaintiffs] his good 
will.”’ The contract further stipulates that Jef- 
ferson leases to Markert & Co. his one-story 
brick store room, with all its appurtenances, de- 
scribing its location, in the city of Cordele, for 
the purpose of their occupying the premises with 
appurtenances as a store room, meat market, 
packing house, and preservatory of meats, etc., 
for the purpose of carrying on a business of 
wholesale and retail dealer in all kinds of fish, 
oysters, etc., for the term of one year from Jan- 
unary 1 1900, at the yearly rental of $300. It was 
further agreed that at the expiration of the lease, 
on January 1, 1901, the purchasers, Markert & 
Co., were granted by Jefferson the right to renew 
the lease upon the same terms and at the same 
price for any period, at their option, from one to 
five years. 

The petition alleged that until recently 
the defendant had complied with the con- 
tract in every respect, but that he had lately 
violated that portion thereof by which he agreed 
not to engage in any business of selling, band- 
ling, or packing meats in any way in the city of 
Cordele, to plaintiffs’ great injury and damage; 
he having recently, within the past four or five 
days, opened up a business in the city of Cordele 
within 100 feet of petitioners’ business, and was 
offering for sale all kinds of fresh meat, and was 
running what is generally known as a ‘‘butcher 
shop,”’ advertising for sale all kinds of fresh 
meats, which acts were in direct violation of the 
terms of the contract set out. The petition 
further alleged that defendant had opened up 
that business under the name and style of the 
‘Cordele Packing Company,’ was asking, adver- 
tising, and competing for the business of peti- 
tioners, and was doing those things over their 
protest. and indirect violation of the contract. 
The petition further alleged that plaintiffs paid 
defendant much more than the value of the 
market fixtures, and paid that consideration for 
the purpose of getting defendant out of the way, 
and out of competition with them in that busi- 
ness. It further alleged that, if defendant is 
allowed to continue such business as he had 
started and contemplated doing, it would damage 
plaintiffs in an irreparable manner, cut off their 
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sales in business, and the injuries and damages 
would be difficult to [measure, and it would 
be almost impossible for a jury to estimate 
intelligently the damages which they would sus- 


tain. They allege the damages would be $1.000 
annually. They allege insolvency of defendant, 
and that he would be unable to answer in damages 
anyjudgment that might be obtained against 
him. Besides the prayer for process, they pray 
that defendant be enjoined and restrained from 
carrying on and conducting the business ofa 
market or butcher shop, or the business of pack- 
ing or selling meats, either at wholesale or retail, 
inthe city of Cordele, in violation of his con- 
tract. This petition was sworn out by one of the 
plaintiffs. Upon the petitition the judge issued 
arule nisi, calling upon defendant to show cause 
why the injunction should not be granted as 
prayed for, andin the meantime enjoined and 
restrained the defendant from carrying on or 
conducting the business of selling, handling, or 
packing meats in any of its various forms, or of- 
fering for sale any meats, in the city of Cordele, 
and from doing any and all things complained 
of in the petition. 

The defendant answered this petition, and 
therein denied that the plaintiffs paid more than 
the market value of the fixtures, and alleged that 
there was absolutely no consideration paid for 
the good will mentioned in the contract. He 
further denied, in the course of his answer, that he 
has opened up the business known as the ‘‘Cordele 
Packing Company.’’ He alleged that this was 
not his business. He has no financial interest in 
the same; that he is not operating or managing 
the same. 

We have not undertaken above to copy every 
allegation in the petition and answer, but have 
related all the facts alleged therein necessary to 
throw lighton the issue involved in the case. 
Pending the hearing of the case, on the applica- 
tion for injunction, the plaintiffs were, over ob- 
jection of defendant’s counsel, allowed to amend 
their petition by striking from the original pe- 
tition their waiver of discovery, and, by way of 
further amendment, prayed the court to require 
the defendant to answer the interrogatories they 
propounded in their amendment. It is unneces- 
sary to gtve in detail these questions, but after 
carefully reading them over, we conclude they 
were all pertinent to the controlling issues in 
this case. In obedience to the court's order, the 
defendant answered these questions. After the 
close of the evidence and argument of counsel, 
the court granted the injunction prayed for. 
Upon this judgment the defendant below assigns 
error in his bill of exceptions. 

1. On the hearing of the case evidence was 
introduced in behalf of the plaintiffs that the de- 
fendant had opened up, under the name and style 
of the “‘Cordele Packing Company,” a business 
about 100 feet from where that of the plaintiffs 
was located, inthe same town, and directly in 
competition with their business. There was 
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testimony tending to show that the defendant 
was directing and controlling that business at 
the store of the Cordele Packing Company; that 
he did all of the buying; gave directions as to 
the details of the business; and that a number, 
if not all, of the transactions of the business 
were done in his own. name as an individual,—it 
being the same character of business that he had 
sold to the plaintiffs. There was evidence tending 
to show that plaintiffs paid the defendant more 
for his fixtures than they were worth, stating to 
him at the time of such advanced payment that 
it was in consideration of his good will, and his 
agreement not toenter intoa like business in 
competition with the plaintiffs. G.R. Sims, the 
general manager of the Cordele Ice Company, 
who seemed to have no interest in this issue, 
testified that, soon after the Cordele Packing 
Company opened up, Jefferson arranged with 
this ice company for it to furnish to the Cordele 
Packing Company such ice as it might use in 
the conduct of its business, and tbat all the ice 
sold by the ice company tothe packing com- 
pany was sold entirely upon his responsibility ; 
that Jefferson called in person at the ice com- 
pany, aad made himself responsible for the ice 
purchased; that under the agreement had with 
him the tickets for the ice, signed ‘Cordele Ice 
Company,’ were charged to the account of Jef- 
ferson, and witness knew of no other one having 
control or charge of the business. R. W. Jones 
testified that, previous tothe opening of the 
meat market now run and operated under the 
name of the ‘‘Cordele Packing Company,”’ he was 
approached and asked by Jefferson to become in- 
terested asa partner in the business, Jefferson 
stating to witness that he was under contract 
with Markert & Co. which prohibited bim from 
engaging in the meat-market business in his own 
name, but that if witness would goin busines 
with him he would arrange that his part of the 
market would beheld in bis wife’s name. Wit- 
ness declined to enter into business with him. A 
traveling salesman ofthe Atlanta Paper Com- 
pany testified that he visited Cordele soon after 
the market now operated by Jefferson was 
opened for business. and called at his market 
several times forthe purpose of selling paper, 
twines, and lard trays, such as are generally used 
in the course of the market business. Being un- 
able to find him at the store, or any one author- 
ized to give an order for the article, he went to 
the home of Jefferson, in the city of Cordele, and 
there solicited an order for the above-named 
articles; that he ordered through him some 
‘ paper, twine, and trays, and witness was in- 
structed to charge the same to Jefferson in per- 
son, and have the same shipped to Jefférson, 
which he did. The name of Mrs. M. E. Jeffer- 
son was never mentioned to witness by her 
husband, witness dealing with E. J. Jefferson 
exclusively, knowing no one else in the transac- 
tion, except that the goods were to be shipped 
through Wight & Weslosky Company, for E. J. 





Jefferson. The agent of ‘the Southern Express 
Company was introduced, and testified that he 
received during the past six weeks one package, 
the contents of which were unknown to him, and 
one sack of meat, marked to E. J. Jefferson, 
Cordele, Ga. Much of this evidence was contra- 
dicted by Jefferson and his wife, their testimony 
tending to show that the business belonged to 
her, and was being conducted by E. J: Jefferson 
as her employee and in her service, and that he 
had no interest whatever in the business. He 
denied having instructed the salesman of Atlanta 
to send the goods to him. Jefferson claims that 
he ordered theice to be sent to the Cordele Pack- 
ing Company ; that hejpaid for noice with his own 
money, but with the money of bis wife. Mrs. 
Jefferson also testified to the effect that the busi- 
ness was her own, established in the city of Cor- 
dele with her money, and was being con- 
ducted and operated through her agents and em- 
ployees; that she got the money from the sale of 
her brick store in Cordele, from the proceeds of 
which she established the business; that she 
knew nothing about the contract between her 
husband and Markert & Co.; that she was not 
consulted about the same. She exhibited insur- 
ance policies showing that she insured the prop- 
erty of the Cordele Packing Company. 

It has been well settled by this court thata 
contract in reference to selling the good will of 
the vendor, and stipulating, if reasonable as to 
time and place, that he will not enter into or en- 
guge in afsimilar business, is enforceable. On 
this point, see Jenkins v. Temples, 39 Ga. 655, 
where it was held, in effect, that courts will en- 
tertain an action for damages for a breach of 
such contract; and it was error in the court to 
dismiss the plaintiff's action on the ground that 
the damages are too remote, and that no specific 
sum was agreed upon as stipulated damages. 
See, also, the same principle announced in 
Swanson Vv. Kirty, 98 Ga. 586 (2), 26 S. E. Rep. 
71; Rakestraw v. Lanier, 104 Ga. 189 (3), 30S. 
E. Rep. 735. and opinion on page 199 et seq., 104 
Ga., and page 739. 30 S. E. Rep.; State v. Cen- 
tral of Georgia Ry. Co., 109 Ga. 726, 35 S. E. 
Rep. 37.48 L. R. A. 351. There was really no 
controversy between counsel for the parties in 
the present case as to the reasonableness and va- 
lidity of this contract, and the question before 
the judge was simply whether or not the defend- 
ant had violated it. It is contended, however, 
by counsel for the plaintiff in error, that the 
judgment of the court was contrary to evidence, 
in that the testimony shows that defendant be- 
low was not the owner of this building, and had 
no financial interest in the same, and that, there- 
fore, it did not show upon his part a violation of 
the contract; that he was merely engaged in the 
service of his wife, conducting the business as 
her employee. This gives rise, so far as we bave 
been able to ascertain from investigation, toa 
new question before this court. After a careful 
reflection over this question, we are satisfied that. 
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the principle laid down in the first headnote is a 
eorrect statement of the law bearing on this case, 
and that a person entering into such a contract, 
not only stipulated for the sale of his good will 
to the vendee, but obligating himself not to en- 
gage in a business of selling, handling, or pack- 
ing meats in the city of Cordele during a speci- 
fied and reasonable time, could not, without vio- 
lating that contract, carry on in that city, during 
the period covered by the agreement, a similar 
business for another, or in another name, of 
which he was the exclusive manager, and the 
success of which depended upon his skill, efti- 
ciency, influence, and popularity. Whatisa fair 
and proper construction of the contract into 
whicb he entered? Thereis no question, under 
the evidence, but that the business in which he 
engaged was in direct competition with the 
business bought of him by the plaintiffs. One 
thing he sold to them was his good will—an ob- 
ligation not to engage in a similar business, in 
any of its various forms, of selling and packing 
meats in Cordele. In the light of the testimony, 
there can be no question but that he engaged in 
such business; and, instead of giving the parties 
with whom he contracted the advantage of his 
good will, he engaged in a service and occupa- 
tion which directly had the effect of antagon- 
izing and competing with their occupation, to 
their injury and damage, by the exercise of his 
skill and experience in the conduct of a similar 
business. The contract is not confined to re- 
stiicting him from entering upon such business 
in his own name, and as owner and proprietor 
thereof. It can be violated as much by an em- 
ployee and agent, especially one who has the 
conduct and control of the management of the 
business, as it could were he the proprietor of 
the business in which he engaged. This is more 
especially the case if he makes an arrangement 
to carry on the business for his wife, and in her 
name as sole owner, under mere pretext to cover 
the violation of the original contract. We can- 
not say there was not such evidence in the pres- 
ent case to authorize the judge, in passing upon 
the issue of fact, to infer that such was his pur- 
pose. The Supreme Judicial Court of Maine, in 
Emery v. Bradley, 88 Me. 357, 34 Atl. Rep. 167, 
lays down this principle, bearing directly upon 
the question at issue: ‘*When a vendor of the 
plant and good will of a business stipulates, as a 
part of the contract of sale, that he will not go 
into or carry on that kind of business in that 
place, he can be enjoined by decree in equity 
from carrying on that business in that place as 
clerk or agent of some other person.’ In Bou- 
telle v. Smith, 116 Mass. 111, it appeared that A 
and B, bakers in F, bought of C and D their 
business as bakers in the same town, and their 
personal property connected with that business, 
and made a contract with them whereby C ard 
D agreed ‘‘that they will not, or either of them, 
hereafter engage in the business of bakers in the 
town of F, and will not, directly or indirectly, 








engage in any business or do any act that shall 
interfere with the business thus purchased for 
thesale of bread, on the several bread routes 
heretofore connected with said business,’’ for 
five years. It was there held that the contract 
was a valid one, and that C and D were liable, if 
one of them drove a bread cart in F on his former 
routes, and supplied his former customers with 
bread, acting as the hired servant of a baker in 
another town. In Kramer yv. Old, 119 N. Car. 1, 
25 S. E. Rep. 813, 34 L. R. A. 389,56 Am. St. Rep. 
650, it was decided not only that such an agree- 
ment was valid, but, ‘‘where the vendors ofa 
property and business stipulate that they will not 
engage in the same business in the same place 
thereafter, neither of them has the liberty to 
take stock in. or help to organize or manage, a 
corporation formed to compete with the pur- 
chasers.’ It was further decided: ‘A single 
consideration of paying a specified sum of money 
by one party to a contract is sufficient to support 
several distinct stipulations by the other party to 
do, or to refrain from doing, certain things.” 
These are all the authorities we bave been able 
to find directly in point, but we tbink the prin- 
ciple announced clearly sustained the conclusion 
we reach in the present case. 

2. Another ground of complaint was alleged 
error in the judgment of the court allowing the 
plaintiff time to amend his petition pending the 
trial,.as set out in the recital of facts above. In 
the light of the testimony that had up to that 
time been developed on the trial, we do not think 
the ruling of the judge on this point was any 
abuse of discretion, but, on the contrary, he did 
exactly what was right. There was considerable 
conflict in the evidence of the defendant and his 
wife on the one sile, and thé witnesses intro- 
duced by the plaintiffs on the other. We have 
not undertaken above to give in detail all-the 
testimony that was before the judge on the trial, 
but simply enough of the materia] evidence to 
indicate the degree of conflict therein, and also 
to show the inconsistency of the testimony be- 
tween the witnesses for the parties. A funda- 
mental principle of law, which is embodied in 
the Code, and it should be remembered by every 
judicial mind in passing upon the legal rights of 
parties, is: ‘The object of all legal investiga— 
tion is the ascertainment of truth.’* We think it 
was evident that the purpose of counsel for 
plaintiffs below in offering this amendment was 
to sift the defendant, as far as practicable, in an 
effort to ascertain the true relation existing be- 
tween him and his wife, and what position he 
really occupied with reference to the business in 
which he was engaged as her alleged employee 
or agent. In his answer to these questions he 
stated that he had made no definite contract with 
his wife as to the term of his employment, and 
salary to be paid, whether by day, week, month, 
or year; that at the timeshe opened her market, 
the Cordele Packing Company, she engaged one 
Varnadoe to sell and handle meats and conduct 
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the market for her. After Varnadoe bad served 
possibly a month or so, he and Mrs. Jefferson 
had a settlement, and he no longer acted in that 
capacity. Afterwards, Mrs. Jefferson engaged 
and requested him to take the place of Varnadoe, 
to go and sell meat in the market, and do gen- 
erally other services as a butcher, and to keep 
the market open and in operation, exercising no 
detailed control over his doings in the capacity 
in which he was engaged in the market, as he 
was presumed to understand the duties and serv- 
ices to be rendered. She had a right, however, 
to give such direction in tespect to such busi- 
ness, and the same would be respected by him, 
as the market belonged to her. He stated, fur- 
ther, in the course of his answers, that he could 
not say that Mrs. Jefferson knows anything about 
the butcher business, except what she may bave 
learned from observation; does not think she 
knows anything of the details of such a business, 
and she relies on him to keep the market in good 
running order, and to attend to such things as 
are required to be performed in such business. 
He stated that he was the head of the family, 
consisting of his wife and four children. These 
are some of the material facts to which he testi- 
tied, and we think, in themselves, the admissions 
in regard to the character of the business and 
the conduct of the defendant with reference to 
its operation were an aid to the judge in arriving 
at a just conclusion on the merits of the applica- 
tion. In fact, the evidence, to our minds, seems 
conclusive that the defendant was engaged ina 
competitive business, which he in his contract 
had obligated himself not to enter into; and even 
treating the testimony as making out a case that 
his wife was really the owner of the business, 
and he was only an employee or agent of hers in 
its conduct and management, yet we think the 
decided weight of the evidence shows that in the 
service in which he engaged he was exercising 
his powers, influence, and skill contrary to the 
true spirit and proper construction of his con- 
tract, and to the injury and damage ofthe plaint- 
iffs, as set forth in their petition. 

There is nothing in the bill of exceptions rais- 
ing any question under the act of December 23, 
1896, declaring unlawful certain ‘‘arrangements, 
contracts, agreements, trusts,’’ etc. We there- 
fore conclude that the court below did not err in 
granting the injunction prayed for. Judgment 
affirmed. All the justices concurring. 


Notr.—Recent Cases Involving Questions of Con- 
tract and Sale of Good Will of Business. —A contract 
by a physician forsale of his practice recited: “I 
have decided to permanently withdraw and retire 
from the practice of medicine in Texarkana and 
vicinity, and itis my intention to introduce and es- 
tablish the above named doctors, W and R, as my suc- 
cessors;’’ and it was shown that after the sale he had 
stated that he bad ‘‘contracted to permanently retire 
from practice.” Held, that the contract was fora 
permanent retirement. Webster v. Williams (Ark.), 
34 S. W. Rep. 537. A contract by a physician to per- 
manently retire from ‘he practice of medicine in a 





particular city and vicinity, in consideration of $250, 
is reasonable and valid. Webster v: Williams (Ark.), 
34 8. W. Rep. 537. An assignment of a lease of a coal 
mine, with the ‘‘good will of tbe trade,’? does not 
carry with it an obligation that the assignor will not 
again engage in the same business in the vicinity. 
Findlay v. Carson (Iowa), 66 N. W. Rep. 759. <A cov- 
enant in acontract of sale of an insurance agent’s 
business that the seller, in addition to maintaining 
for the buyer, so far as he could, the good will of the 
business and its patronage, would not re-engage in 
the insurance business, is not personal, but enures to 
the benefit of one to; whom itis assigned with the 
business. Klein vy. Buck (Miss.), 18 Sovth. Rep. 891. 
A contract for the sale of the good will of a business 
of selling in a certaln county acertain medical com- 
pound is broken by the vendor selling in such locality 
the same compound under a different name, and rep- 
resenting it as superior to the original compound. 
Gregory v. Spieker, '110 Cal. 150,42 Pac. Rep. 576. 
When a vendor of the’ plant and good will ofa busi- 
ness stipulates, as a part of the contract of vale, that 
he will not go into or carry on that kind of business 
in that place, he can be enjoined by decree in equity 
from carrying on that business in tbat place as clerk 
or agent of some other person. Emery v. Bradley, 
88 Me. 357, 34-Atl. Rep. 167. . Defendant having .sald 
his liquor business to plaintiff, together with all 
stock in trade and fixtures, and having entered into 
an agreement not to prosecute his business again in 
that. locality, volunteering to destroy his license, in 
consicleration of an increase in the amount paid bim 
by plaintiff, the damages to which plaintiff is en- 
titled, for breach of the contract by defendant in 
afterwards entering on the same business, is not con- 
tined to the difference between the sum paid by 
plaintiff and the value of the stock in trade and fix- 
tures received by him. Taylor v. Howard (Ala.), 18 
South. Rep. 311. Inan action for breach of a contract 
whereby defendants sold their house moving appli- 
ances to plaintiff, together with the good will of the 
business, and agreed not to compete with him there- 
after in said occupation at that plaee, a finding tbat 
within a few days after the same defendants, in viola- 
tion of their contract, bought new tools and went into 
competition with plaintiff for work in said business, 
and performed contraets for house moving, and were 
taking contracts and moving houses in said city up to 
date, etc., is sufficient to show a breach of contract. 
Van Valkenburgh v. Dean, 15 Ind. App. 693, 44 N. E. 
Rep. 652. In such action it will be presumed, in the 
absence of any finding to the contrary, that plaintiff 
continued to conduct his business after bis purchase 
from defendants, and did not voluntarily abandon it. 
Van Valkenburgh v. Dean, 15 Ind. App. 693, 44 N. E. 
Rep. 652. Where the vendors of a property and 
business agree not to engage in the same business in 
the same place thereafter, it isa violation of the con- 
tract for either of them to take stock in, help to 
organize, or manage a corporation formed to com- 
pete with the purchaser. Kramer v. Old, 119 N. Car. 
1, 34 L. R. A. 389, 25S. E. Rep. 818. Where a party, 
having agreed in the sale of his business not to en- 
gage in the same business within four squares of his 
old stand, opens a like business within a few feet of 
four squares from his old stand in the name of his 
wife, he working for her, such arrangement being 
obviously made to avoid the agreement entered into 
in the sale of the old business, he will be enjoined 
from carrying on such business. Peterson v. Schmidt, 
18 Ohio Cir. Ct. Rep. 205, 7 Ohio Dec. 202. Where 
vendors of mill property, who agreed not to continue 
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a similar business in the same place thereafter, with 
others formed a corporation to engage in the same 
business atthe same place, neither the corporation 
nor those interested in it, other than the vendors, 
could~ be enjoined from carrying on such business. 
Kramer v. Old, 119 N. Car. 1, 34 L. R. A. 389, 25 S. E. 
Rep. 813. A contract by the seller of a livery busi- 
ness not to engage in the business in the same city for 
a specified time is an incident tothe property, and 
passes by a resale thereof without special mention, so 
that the original buyer cannot recover for breach 
thereof occurring after such resale. Palmer v. Toms 
(Wis.), 71 N. W. Rep. 654. A business good will may 
be sold by itself, and the sale is none the less valid 
because unaccompanied by any “plant” for the 
transaction of the business. Brett v. Ebel, 51 N. Y. 
8. 578, 29 App. Div. 256. A petition for breach of 
contract, which alleges a purchase by plaintiff of de- 
fendant’s business and good will; the value of the 
same; and agreement that defendant was not to en- 
gage in the same business for two years; that defend- 
ant did engage in business within such time; and 
plaintiff’s damages caused thereby,—is sufficient on 
general demurrer. Erwin v. Hayden (Tex. Civ. 
App.), 43S. W. Rep. 610. The sale of an established 
business, including “good will,” does not, of itself, 
imply a contract on the part ofthe seller not to en- 
gage ina similar business, so as to compete with the 
buyer. Jackson v. Byrnes, 103 Tenn. 698, 54S. W. 
Rep. 984. Where plaintiffs sued for loss of profits 
because defendant, from whom plaintiffs purchased 
a business engaged in the same business, in competi- 
tion with plaintiffs, in violation of his agreement not 
to engage therein for a period of five years after the 
sale, though plaintiffs were. not entitled to recover 
for loss of profits after the expiration of such period, 
evidence of such loss was admissible to show the 
reduced value of the good will of the business at the 
end thereof, for which they were entitled to recover. 
Salinger v. Salinger (N. H.), 45 Atl. Rep.558. Where 
a defendant sold out his business to plaintiff, and 
agreed not to engage therein, in the same place, for 
five years, and before the expiration of such time, 
defendant went into such business, in violation of bis 
agreement, and in bitter competition to plaintiff, 
such act being a willful and malicious breach of his 
contract, plaintiffs were entitled to recover profits 
lost during the term, shown, by a balance of 
probability, to have resulted from defendant’s wrong- 
ful act, and for any loss to the value of the good will 
of the business at the end of the stipulated period. 
Salinger v. Salinger (N. H.), 45 Ati. Rep. 558. A per- 
son who sells “‘all his right, title, and good will” to a 
certain paper route has no right to afterwards sell 
papers in the territory covered by the route. Went- 
zel v. Barbin, 189 Pa. St. 502, 42 Atl. Rep. 44. A sale 
under a chattel mortgage covering a newspaper 
plant, and “the circulation, franchise and good will 
thereof,” vests the purchaser with the right to equi- 
table relief against the mortgagor or its assigns, to 
the extent of restraining them from using the name 
of such newspaper. or from publishing and circulat- 
ing a newspaper by the same or a different name as 
the newspaper or successor of the newspaper cov- 
ered by the mortgage. Lawrence v. Times Printing 
Co. (U. 8. C. C.), 90 Fed. Rep. 24. . 











BOOK REVIEWS. 





THORPE’S CONSTITUTIONAL HISTORY OF THE UNITED 
STATES. 


These three volumes treat of constitutional govern- 
ment from the close of the French wars in 1765, the 
time of the stamp act, tothe year 1895, and of §the 
principles on which our national civil system is 
founded,and are illustrated from the course of events. 
The first volume narrates the history of this country 
from the time of the stamp act to the completion of 
the constitution by the federal convention, and takes 
up the dealings of Great Britain with the colonies, 
and the gradual and ever-increasing difficulties be- 
tween them, which finally led to the war of the revo- 
lution. Americans of the present day are not behind 
in! the qualities of conceit and self-praise, nor were 
they previous tothe revolution. The colonists did 
not then leave anything unsaid about the exactions of 
the parent government and its severity in dealing 
with the colonies, but we hear very little of the law- 
lessness of the colonists. Smuggling was carried on 
by the colonists to an extent that would appall a mod- 
ern custom house officer. The bad feeling against 
the mother country was not either by any means un- 
usual probably before the revolution, but little less 
than one-half disfavored revolution, and John Adams 
is authority for the opinion that, throughout the 
revolution, one-third of the people were opposed to 
the Democratic course of publicaffairs. The right to 
revolution, however, is inherent; revolution is only 


wwrong when it is unsuccessful. Why should one 


community be compelled to live on terms of intimacy 
with another if it does not so desire? The author 
traces with much minuteness the various steps taken 
which resulted in the formation of our constitution, 
dating from the first meeting in New York of the del- 
egates representing nine colonies; and gives the 
credit to Virginia for laying the foundation of our 
union, and carefully details the various steps taken, 
such as revision of the theory cf the State, effect of 
the Suffolk resolutions, address to the king, party 
organizations, military union, paper money, Dr. 
Franklin’s very wise views of finance, the evolution 
of politics, was it rebellion, Jefferson’s ideas, State 
constitution, State sovereignty. The author, then, 
goes back to the events from 1643 to 1775; then takes 
up the Virginia plan, New Jersey plan, Hamilton 
plan, property qualification, basis of representation, 
property | representation, slave representation, the 
judiciary and many other subjects which we have not 
space to enumerate. ‘ 

Volume 2 will probably be found more interesting 
to lawyers than volume-1; beginning with the consti- 
tution before the people, the ratification by the sev- 
eral States, the first twelve amendments, contests be- 
tween the States and the Union for supremacy, the 
contest compromise; and so coming on up to the 
period of the contests over slavery from 1840 to the 
contests occasioned by bleeding Kansas, These were 
the days of our great statesmen and great lawyers. 
In this volume the author pays a high tribute to the 
profound Chief Justice Marshall, and says that the 
literature of judicial decisions in all countries will be 
searched in vain for more complete, scientific and 
practical conclusions than those to which he arrived. 
His conception of the law was as practical as it was 
profound, and that our knowledge of the constitution 
is chiefly derived from his exposition of it. Shortly 
after Marshall’s death his successors were called 
upon to interpret and explain the constitution as ap- 
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plied to that bone cf contention, the negrv. In this 
contest Chief Justice Taney was one of the chief 
actors. This contest reached its highest pitch in Kan- 
sas in 1857, and culminated in war in 1861. 

Volume 3 is devoted very largely to events from 
1861 to 1865, to the various acts of congress induced 
by war conditions, amendments to the constitution 
necessitated by these conditions, and the interpreta: 
tions placed upon these amendments and other acts 
of congress in relation thereto, and closes with a re 
sume ofthe sources and authorship of the constitu- 
tion, and the latest expositions of it by the supreme 
court, taking up among the latest events the famous 
legal tender cases, and the income tax cases, and 
political effects of i tax decision 

The author’s style is most happy, lucid, and inter. 
esting, fixing the attention of the reader. One who 
begins to read these volumes will find it difficult to 
lay them aside without completion. The author is 
Francis Newton Thorpe, who filled the chair of con- 
stitutional history in the university of Pennsylvania 
for 13 years, and is the author of a two-volume work 
on the constitutional history of the American people, 
being a narrative of the origin and development ofthe 
State government, while his theme in this work is the 
biography of the American National System. We 
think that Professor Thorpe, in these three volumes 
of Constitutional History of the United States, has 
omitted nothing that could conduce to the accuracy, 
comprehensiveness and impartiality of the work, and 
should meet with the approval of the profession in 
all sections of the country, and become a monument 
of patient and exhaustive research. We understand 
it represents the labor of more than 20 years of re- 
search, and is based on primary sources of informa- 
tion. It covers more years of constitutional bistory 
than any similar history, being from 1765 to 1895, and 
is the only work that deals with the period of 1861 to 
1895. The entire number of pages in the three vol- 
umes are 2,050, The index is most complete, con- 
sisting of 168 pages. The mechanical execution is 
good. The three volumes are bound in cloth. Pub- 
lished by Callaghan & Company, Chicago. 











JETSAM AND FLOTSAM. 


CHANGES IN THE LAW DURING THE CENTURY. 

An address on “Changes in the Law During the 
Present Century” was delivered at the Passmore Ed- 
wards Settlement, Tavistock Place, W. C., on 
Wednesday night, by Mr. Blake Odgers, Q.C. Sir 
Edward Clarke, Q. C., presided. 

Mr. Blake Odgers said that in the criminal law 
there had been a most marked improvement, both in 
its substance and in the whole tone of its administra- 
tion. In 1800 there were over 200 offenses punishable 
with death. Thanks to Sir Samuel Romilly, Sir James 
Mackintosh, and others who worked with them— 
Wilberforce among the number—the number of cap- 
ital crimes had been gradually but slowly reduced 
until now there were but four crimes punishable by 
death, and two of those were of very rare occurrence, 
In common law one great change which had been 
brought about was the making of a debt assignable. 
Wagering contracts, which resulted in all sorts of 
extraordinary actions at law, were put an end to by 
the Act of 1854. Great changes had been made in the 
relations of masters and servants, the century wit- 
nessing the passing of three Truck Acts, the Trade 
Union Act of 1871, the Employers’ Liability Acts, and 
the Workmen’s Compensation Act, with its recent 





extension to agricultural laborers. One very impor- 
tgnt alteration in the Jaw was that in reference to 
limited liability companies. Whether the change 
was good ora bad one they could discuss amongst 
themselves. It had undoubtedly enabled enterprise 
to spread far and wide, and induced the investment 
of British capital in all the corners of the inhabited 
globe, but at the same time there could be no doubt 
that it had caused a good deal of misery and unhap- 
piness at home. The modifications in the legal lia- 
bility of carriers, the protection given to the property 
of lodgers in the event of a distraint for rent on the 
demised premises, and the improvements effected by 
the establishment of county courts were alluded to. 
The Judicature Acts brought about a change which 
was almost too technical to refer to on occasion of 
that kind, though he would say that he was far from 
holding the opinion that all their courts were fused 
by these acts. and he was not at all sure that it would 
be beneficial if they were. The fact remained, how- 
ever, that many valuable reforms of procedure were 
carried out with success by the Judicature Acts. On 
the equity side theref{had not been very much change 
in substance. The law had been very much improved 
in regard to bankruptcy. He remembered the time 
when it used to be said with truth that bankruptcy 
was that condition of affairs when, a man being un- 
able to pay his debts, his solicitor and an accountant 
divided all his property between them. Such a 
statement had no truth in it now. Some of the 
changes which had been effected in the matter of real 
property would shock and horrify Lord Thurlow if 
he were alive now, but they were, on the whole, for 
the better. Having referred to the laws passed 
during the century in regard to persons—‘‘infants,’”” 
children employed in factories and mines, lunatics, 
married women, and divorce—and to animals, Mr. 
Odgers said the greatest change of all had been the 
marvelous improvement in the administration of both 
the civil and criminal law. -The bar could claim 
some credit for this improvement, but it was largely 
due to the difference in the attitude of the judges. 
Sir Edward Clarke, in tendering the thanks of the 
meeting to Mr. Odgers for his address, said he 
heartily agreed with the lecturer’s conclusion as to 
the difference in the tone and temper of the adminis- 
tration of justice which had come over our courts 
during the latter half of thiscentury. The influence 
of the press, he thought, explained to a great extent 
this alteration of tone. They could not look on all 
the changes that had taken place during the century 
as improvements. There were two matters which 
he certainly thought had not been improved by the 
alterations tbat had been made. One was with re- 
gard to the law relating to limited liability compa- 
nies. That law was at present in a deplorable state. 
1t was devised, in the first instance, for giving more 
freedom to the organization of commercial under- 
takings, but it had now become, in too many instances, 
simply a form under which an individual could 
swindle his fellow creatures with absolute impunity. 
The present conduct of the law of limited liability, 
especially in regard to the one-man company, was a 
serious scandal and disadvantage to the community. 
The alteration which had taken place in the constitu- 
tion of their courts by the purely ineffective attempt 
under the Judicature Acts to make equity and com- 
mon law one system appeared to him to bave been 
seriously injurious to the administration of justice. 
During the period under review the position of 
workmen with regard to their employers had im- 
proved inthe most remarkable way. The effect of 
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this improvement bad been, not to throw any very 
large increase of burden upon the employers, but to 
secure that when an accident occurred in dangerous 
employments the workmen sbould get compensation, 
or, if they were killed, that their relatives should get 
compensation, promptly and without any great diffi- 
culty. It seemed an amazing thing that, at the end 
of the nineteenth century, there should be in Eng- 
land, Scotland and Ireland three sets of laws with 
regard to marital :ights, and it seemed to him that it 
would be desirable that there should be some one 
code of marriage laws applying to the three countries. 
It was a great pleasure to him that, before leaving 
the house of commons, he was able to assist in carry- 
ing the uct of parliament which enabled a prisoner to 
give evidence on oath. It was an utterly barbarous 
practice to refuse to allow a man charged with an 
offense to give upon oath his version of the matter.— 
London Law Journal. 








BOOKS RECEIVED. 





Conflict of Laws, or Private International Law. By 
Raleigh C. Minor, M. A., B. L. Professor of Law 
in the University of Virginia. Boston: Little, 
Brown and Company, 1901. Sheep, pp. 575. 
Price, $3 50. Review will follow. 

The Law of Torts, by Melville Madison Bigelow, Ph. 
D. Harvard, Seventh Edition. Boston: Little, 
Brown, and Company, 1901. Sheep, pp. 487. 
Priee, $3.50. Review will follow. 
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1, ANIMALS—Agister’s Lien.—Independently of the 
stutute or special agreement, one who cares for an 
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animal of another has no lien thereon for his charges, 
since he does not impart any new or added valueto 
it, and does not come within the policy of the law giv- 
ing innkeepers a lien, not being bound to receive all 
animals that may be broughtto him for keeping.— 
SHARP V. JOHNSON, Oreg., 63 Pac. Rep. 485. 


2. APPEAL—New Trial.—Where a new trial is granted 
upon a motion alleging several grounds, and thetrial 
court does not state upon what particular ground the 
motion wag sustained, the supreme court will sustain 
the order if it can be sustained upon any one or more 
of the grounds assigned inthe motion.—IgETON V. 
IrRETON, Kan., 63 Pac. Rep. 429. 


8. ASSIGNMENT FOR BENEFIT OF OREDITORS—As- 
signee for Benefit uf Creditors.—An assignee for the 
benefit of creditors, by accepting the trust, does not 
become the assignee ofa lease belonging to his as- 
signor, nor personally liable on the covenants of the 
lessee; nor is he bound to accept the assignment of 
the lease, ifin his opinion it will be unprofitable to 
the creditors to do so, and he is entitled to a reason- 
able time to elect whether to adopt or reject the lease. 
— WILDER V. MCDONALD, Ohio, 59 N. E. Rep. 106. 


4. ATTACHMENT—Priority of Lien— Effect of Keeping 
Goods Concealed.—One who has actual possession of 
the goods of a debtor under an unfounded claim of 
title is not precluded from obtaining a lien by attach- 
ment thereon, which shall have priority over an at- 
tachment subsequently levied by other creditors 
whese attachment was first iesued, ly the fact thet he 
has put the goods in the nominal possession of bis at- 
torney, in a pluce known only to himseif, so as to pre- 
vent the levy of attachments by other parties until 
after he has perfected his own attachment.— DOOLKY 
v. Happen, U.8.8. C., 21 Sup. Ct. Rep. 259. 


5. BANKRUPTCY — Assets — Vested Remainder.— 
Where a will bequeathed asum to trustees, witb di- 
r-ctions to apply the income for the benefit of a 
daughter of the testator during her life, the principal 
on her death to be divided between her children if she 
should leave any surviving her, and, if not, between 
the testator’s two sons, who were named, the interest 
teken by the sons in the trust fund, under the statutes 
of New York, as construed by ite cc urts, was a vested 
remainder, which was alienable; and, on the bank- 
ruptcy of one of the sons while the life estate was still 
outstanding, bis interest in the fund pxssed to his 
trustee, as assets, under Bankr. Act 1898, § 70a, cl. 5.— 
In RB ST. JOHN, U. 8. D.C., N. D. (N. Y.), 105 Fed. Rep. 
234. 

6. BANKRUPTCY—Claims—Sufficiency of Proof.—The 
testimony of an agent that he presented a bill for 
goods, on behalf of his principal, to a bankrupt, who 
admitted its correctness, and promised to pay it, is 
not alone sufficient to establish a claim therefor 
against the estate of the bankrupt, where the latter 
denies both the purchase of the goods, and the prom- 
ise to pay, and the circumstances tend to corroborate 
him, rather than the ciaimant.—IN RE KALDENBERG, 
U. 8S. LD. C., 8. D. (N. Y.), 105 Fed. Rep. 232. 


7. BANKROUPTCY—Time for Proving Claims.—A cred- 
itor ofa bankrupt cannot prove his claim after the 
expiration of the yearto which such proof is limited 
by Bankr. Act 1898, § 57n, because during such time be 
was asserting and litigating the validity ofa prefer- 
ence which precluded him from making his proof.— 
In RE RHODES, U. 8. D.C., W. D. (Pa.), 15 Fed. Rep. 
231. 

8. BanKs—Depositor — Indorsement of Certificate.— 
Where a depositor delivered his certificate to the 
bank, indorsed to the sheriff, with directions to pay 
him the money whenever he should deliver to the 
bank for deposit a certificate of redemption of certain 
jands, and the sheriff never complied with the condi- 
tion or made any claim to the money or certificate, the 
depositor may recall his deposit, and pay ment of the 
money to him by the bank discharges it f.om all lia- 
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bility.—MCGORRAY v. STOCKTON Sav. & LOAN §0C., 
Cal., 6 Pac. Rep. 479. 

9. BarnKs—Insolvent Bank — Mismanagement — Ac- 
tion Against Officers.—A complaint to recover of bank 
officers moneys of the bank negligently dissipated 
does not also join a cause of action for damages sovf- 
fered by a depositor who was induced to deposit by 
deceitful representations as torolvency; because it 
alleges that false statements #8 to solvency were given 
out and published by defendants, and that plaintiffs 
relied thereonin me King deposits if, viewir g the com- 
plaint asu whole, the allegations appear to be his 
torical in their pature,and intended merely to fully 
state the acts of defendents in their mismanagement 
ofthe bank’s affairs.—G RES V. FiELD, Wis., 84N. W. 
Rep. 867. 

10. BANKS — Loans to Stockholders.—W bile the offi- 
cers of the State bank are prohibited from mvking 
loans or discounts toa stockbolder on the security of 
stock inthe bank, and while the bank cannot there- 
after become the purchaser or bolder of loans on such 
stock unless it shall become necessary to prevent loss 
upon a debt previously contracted in good faith, 5 et, 
if a stockholder bas become liable to the bank as prin- 
cipal, surety, or otberwise on debts not incurred on 
such security, it will be entitled to a lien on his stock 
for such debts as are due and unpaid, and while such 
liab lity continues.—BaTIEY V. EURKKA BanK CF 
EuskKA, Kan., 63 Pac. Rep. 437. 

ll. BILLS AND NOTES — Alteration—Ratification.— 
Tuougb the payee taking a note was putou inguiiy 
conceraoing alterations wade by the wuker after in- 
dorsement amounting to a forgery, yet hé can recover 
against the indorser, who, knowing the alterations, 
promised to pay it.—MakKSs Vv. SCHRAM, Wis., 84N. W. 
Rep. 830. 

12. BiLL8 AND NoTES — Extension of Time—Consid- 
eration.—The sgreement of the payee of a note, which 
specified interest at 12 per cent., aud whichiejl due 
September 4, 1891, to take a lower rate of interest, and 
to extend the time of payment, providing the makeis 
would pay both principal and interest by September 
16, 1900, wasa nudum pactum, and constituted no de- 
fense toan action on the note.—PRICK V. MITCHELL, 
Wasb., 63 Puc. Rep. 514. 

13. BILLS AND NoTES—Indorsed for Collection— 
Power to Sell or Transfer.—Where a negotiable prom- 
issory note is indorsed for collection, and sent tothe 
place of payment, the person receiving such note, with 
such indorsement, has no power to sell or transfer tbe 
note. His power is limited to collection.—PEOPLK’s 
& Drovers’ Bank v. CralG, Ohio, 59 N. E. Rep. 102. 

14. BILLS AND NoOTE&—Indorsement—Surety.— One 
who wrote his name upon the back of promissory 
note merely forthe purpose of guarautying its pay- 
ment, but whose indorsement, becanse of his not be- 
ing aparty tothe paper, was neither essential nor 
proper to a due transmission of the title thereto, was 
a surety only, and not liable onthe paper as an in- 
dorser.—RIDLEY Vv. HIGHTOWER, Gu., 37 8, E. Rep. 738. 

15. CARRIERS OF GoOoDSs- Shipping—Limiting Time 
for Claims.—A stipulation for votice of any claim of 
loss within thirty days from date of shipment, in a 
bill of lading for goods carried by ship from San Fran- 
cisco to San Pedro, is not upreasonable as applied to 
a loss which was known tothe consignors more than 
three weeks before the expiration of the stipulated 
time, since the enforcement of the atipujation in such 
a case would not work a manifeet injustice.—THE 
QUEEN OF THE PaciFic, U: 8. 8. U,, 21 Sup. Ot. Rep. 278. 


16. CONSPIRACY—Civil Action—Damages.—In a civil 
action for damages instituted sgainst members of a 
conspiracy, the gist of the action is the damages; 
while in a criminal prosecution for the offense of con- 
spiring, the gist of the action is the conspiracy.— MaR- 
TENS V. R@ILLY, Wis., 84. N. W. Rep. 840. 

17. CONSTITUTIONAL Law—Jury Act.—The jury act 
of 1899 (page 244), permitting a verdict in a civil case 











to be returned by three fourths of the number of 
jurors sitting in the case, is repugnant to the State 
constitution (section 23), providing that “a jury in 
civil cases in all courts may consist of less than twelve 
men, a8 may be -prescribed by law,” which impliedly 
limits the legislature tothe one act of providing fora 
jury of less than 12, thus preserving the essential feat 

ure of unanimity in the rendition of a verdict, as es 
tablished by the common law.—CITY OF DENVER V. 

Hyatt, Oolo., 63 Pac. Rep. #3. 

18. CONSTITUTIONAL Law — Mining—Contracts Be- 
tween Miners and Operators.—The act of March 9, 
1898 (93 Ohio Laws, p. 83), “to provide for the weighing 
of coal before screening,” having no other object than 
to prevent the making of contracts between operators 
and miners whereby the former sball become bound 
to make, and the latter entitled to receive, compensa- 
tion baving regard to the ekill and care of the miner, 
is repugnant to the bill of rights, as an unwarrantable 
invasion of the right to make contracts.—In RE PREs- 
TON, Ohio, 59 N. EK. Rep. 101. 


19. CONSTITUTIONAL Law — Probate Courts — Tele- 
phone Companies.—Section 3461, Rev. St., requiring 
probate courts to direct the mode in which a tele- 
graph or telephone company may use the streets and 
alleys of a city or village, when the municipal authoi- 
ties and the company are unable to agree, is legisla- 
tive, and not judicial, in character,and is therefore 
unconstitutional.—CITY OF ZANESVILLE V. ZANESVILLE 
TELEPHONE & TELEGRAPH CoO., Ohio, 59 N. E. Rep. 109. 


20. CONSTITUTIONAL Law-—Street Railroads—Paving. 
—The right of the legisiature to require street railway 
companies in cities of a certain class to pave the part 
of the streets occupied by their tracks in conformity 
with the improvement of the remainder of the streets, 
or, in case of the failure or neglect to perform such 
duty, to author'zs the municipal authorities to make 
such improvement, and, by the levy of a special as- 
se-sment, charge the cost and expense thereof against 
such street railway company, which shall be a lien on 
its property, is a reasunable exercise of the reserve 
power vested in the legislature, and in no wise violates 
or impuirs the obligation of a contract with respect to 
the charter of such street railway company.—LINCOLN 
STRERT Ry. Co. V. CITY OF LINCOLN, Neb., 84 N. W. 
Rep. 802. ’ 

21. ConTRACT—Breach—Waiver of Forfeiture.—The 
fact that parties ucted on and treated a contract as 
still in force afterthe time specified for completion 
had exp:red, before completion, and the contract was 
forfeitable at defendants’ option, implied an sgree- 
ment on the defendant,’ part not to treat plaintiffs’ 
failure as a cause of forfeiture, and hence they could 
not claim forfeiture as a defense to an action forthe 
balance due on the work.—ANDREWS V. TUCKER, Ala., 
29 South. Rep. 34. 

22. ConTRACT—Consideration— Restraint of Merriage. 
—A contract by which a person agr¢ es to live with and 
take care of another durivg his life, and furtber 
agrees not to marry during such service, in considera- 
tion of the agreemert of the other that he will pro- 
vide for- ber amply sufficient to make her comfortable 
and well off, isnot necessarily an invalid contract. 
Although the promise not to marry is in itself a void 
promise, as against public policy, yet it is but an in- 
cident tothe wain engagement, which is for labor 
and care; and, if thut service be fully performed, and 
the revipient fails to perform his engagement during 
life,the other may maintain an action against his 
estate on the contract.—KiIne Vv. KING, Ohio, 59 N. E. 
Rep. 111. 


23. CONVERSION—ACtion by Heirat Law.—Neither an 
heir at law of a person deceased, nor his guardian, 
can maintain an action for the recovery of person- 
alty which had belo: ged to the decedent, and which 
during his life was wrongfully converted by another 
to his own use.—SMITH V. TURNER, Ga., 37 8. E. Rep. 
705. 
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Where acomplaint op a stock subscription alleges 
that plaintff is a duly organized corporation, and au- 
thorized to issue shares uf its capita! stock and re- 
ceive subscriptions therefor, which the anewer ad- 
mits, the court is authorized to assume that at least 
one-half the capital stock had been subscribed, and at 
least 20 per cent. thereof paid in,as required by Rev. 
St. 1898, § 1773, before a call or assessment on any stock 
subscription can be made.—MILWAUKEE Brick & Cs- 
MENT CO. V. SCHOKNECHT, Wis., 84 N. W. Rep. 838. 

25. CORPORATIONS—Banks and Banking—Purchases 
by Directors.—Where a stockholder of a bank sued to 
set aside a sale of mining stock by the banks trustee 
to some of its directors, for fraud, laches on the part 
of the plaintiff in not discovering the fraud by 
examination of the bank’s bookscould not be set 
up by the directors, who had purchased the stock and 
received dividends therefrom equal to the purchase 
price, sincethey occupied a fiduciary relation towards 
plaintiff, and were in no way injured by his delay in 
discovering such facts.—MORGAN v. KING, Colo., 63 
Pac. Rep. 416. 

26. CORPORATIONS—Foreign Building Associations— 
Estoppel.—Where a building association has at- 
tempted in good faith to comply with the laws gov- 
ernipg its orgapization, persons who have borrowed 
from it, accepted its stock, and dealt with it in its cor- 
porate capacity, in an action by it to foreclose a mort- 
gage, cannot question its corporate capacity to en- 
force the obligation because the law has not been 
fully complied with in its organization.—WasHINGTON 
NAT. BUILDING, LOAN & INVESTMENT ASSN, V. STANLEY, 
Oreg., 63 Pac. Rep. 489. 

27. CORPORATION— Forfeiture of Franchises.—A cor- 
poration does not lose its existence, so as to authorize 
forfeiture of its charter, merely because individual 
stockholders sell a msejority of its stock to another 
corporation, even though the latter undertakes to ex- 
ercise control over its property by mortgaging it.— 
COMMONWEAL1H V. PUNXSUTAWNEY WATER Co., Pa., 
47 Atl. Rep. 843. 

28. CORPORATIONS— Mismanagement—Right to Com- 
plain.—That persons hold certificates of stock ofa 
corporation, as unregistered pledges of its president, 
is not enough to enable them to sustain a bill against 
the corporation and its officers for mismanagement iL 
allowing him to use money belonging to him for per- 
sonal purposes.—ERNY Vv. G. W. SCHMIDT Co., Pa., 42 
Atl. Rep. 877. " 

29. CORPORATION—Powers—Ultra Vires Contract. 
Where a corporation organized to carry on a whole- 
sale lumber business and all business incident thereto 
had allowed 8, its employee, to execute in the name of 
the corporation guaranties for the perfomance of 
buildiug contracts, for which the company was to fur- 
nisb material, and the vice-president and manager of 
the corporation had signed such guaranties as a wit- 
ness, the corporation cannot escape liability for the 
guaranty of the performance of a building contract 
executed by Sto respondent onthe ground that the 
guaranty was ultra vires.—INTERIOR WOODWORK CoO. V. 
PRASSER, Wis., 84 N. W. Rep. 833. 


30. CORPORATIONS—Powerto Make Guaranty—Kan- 


sas Statutes.—There is nothing in the statutes or de- . 


cisions of Kansas, with reference to loan and trust 
companies organized under Comp. Laws 1885, ch. 23, 
which changes, as to such companies, the general 
rule that acorporation cannot guaranty a liability 
unless it is created in the ordinary course of its busi- 
ness, or brings a guaranty by such acompany within 
that rule, unless the company received the proceeds 
of the paper guarantied.—WARD V. JOsLin, U. 8.0. C. 
of App., First Circuit, 105 Fed. Kep. 224. 


81. CoRPORATIONS—Stockholders — Rights and Lia 
bilities.—A billin equity against a corporation which 
shows that an executory contract to sell stock to 
plaintiff has been performed by the corporation so 








24. CORPORATIONS— Assessments — Subscription. —. 








far as necessary to place the title of thestock in him, 

and that the action is brought to compelthe recogni- 
tion of his rights as a stockholder, which have been 
fraudulently denied him, and for incidental relief by 
wuy of an accounting, to ascertain the profits on bis 
stock, and the amount due on his note given for the 
purchase price, states an equitable cause of action 
against the corporation,thoughb third parties in pos- 
session of all the corporate stock, but having no title 
to plaintiff’s stock, are not made parties to the action. 
— MOREY V. FisH Bros. WaGon Oo., Wis., 8&4 N. W. 
Rep. 862. 

32. CRIMINAL EVIDENCE—Homicide.—It is proper for 
an accused person, who takes the witness stand in his 
own behalf, to state the facts transpiring just prior to 
and at the time he killed the deceased, and the fur- 
ther fact that because of these circumstances he en- 
tertained then and there the belief that he was (orin 
this instance his brother was) about to be killed by 
the deceased, and acted under that belief when he 
himself shot the deceased.—STATE v. AUSTIN, La., 29 
South. Rep. 23. 

388. CRIMINAL EvIDENCE— Homicide. — Where de- 
fendant claimed he shot deceased in self-defense, and 
it was shown that deceased had assaulted him about 
a month before the homicide, and had repeatedly 
threatened his life, though a peace bond had been re- 
quired, it was error to exclude evidence that,after such 
assault and threats were made, defendant made over- 
tures to deceased for a peaceful settlement of tneir 
differences, offered by defendant to show the state of 
his mind towards deceased when the fatal meeting 
occurred .—SCHAURR V. STATE, Tex., 608. W. Rep. 249. 

34. CRIMINAL LAW—Correction of Verdict.—In a case 
in which the defendants were charged with burglary 
and larceny, the date the verdict is returned into 
court may be corrected by thejury in court, while 
they are present to make this return; the purpose 
being to correct an oversight on the jury's part, and 
to insert the correct date ofthereturn. There was no 
necessity to date the verdict, but, having been dated, 
it was proper to have it dated correctly.—STATE Vv. 
SMITH, La., 29 South. Rep. 20. 

85. CRIMINAL Law—Expert Testimony — Insanity.— 
Expert testimony, based solely upon supposed pre- 
vious habits which might tend to produce insanity, 
is not admissible in the absence of independent test!- 
mony to show that defendant was in fact insane at 
the time of the killing.—BiIsHoP v. COMMONWEALTH, 
Ky., 60S. W. Rep. 190. 

36. CRIMINAL Law—Extradition—from Foreign Ter- 
ritory under Control of United States.—Cuba is for- 
eign territory within the meaning of the act of Con- 
gress of June 6, 1900, amending U. 8. Rev. Stat. § 5270, 
so as to provide for extradition of persons violating 
laws of foreign territory occupied by, or under the 
control of the United States, notwithstanding the fact 
that the island is under a military government ap- 
pointed by and representing the President of the 
United States in the work of assisting the inhabitants 
of that island to establish a government of their own. 
—CHARLES F. N. NEKLY v. WILLIAM HENKEL, U.S. 8. 
O., 21 Sup. Ct. Rep. 302. 

37. O@IMINAL LAaw—Indictment — Duplicity — Bawdy 
Houses.—An indictment for the offense of unlawfully 
renting houses to be used as bawdy houses is not bad 
for duplicity because it chargesthe renting of more 
than one house; the language fairly importing that 
the renting was at the same time and to the same per- 
sons, for the same illegal purpose.—COMMONWEALTH 
v. CROWELL, Ky., 608. W. Rep. 179. 


38. CRIMINAL LAW—Jury—Evidence.—The jury in a 
criminal case is not the judge of the law, contrary to 
the instructions of the court, but must follow the in- 
structions of the court upon the law.—STATE v. 
Dickey, W. Va., 87S. E. Rep. 695. ' 

39. DEED—Execution—Mental Capacity.—As bearing 
on the business capacity or mental condition of gran- 
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tor when he executed a deed, the question of ade. 
quacy and payment of the consideration may be con- 
sidered.—HEPLER Vv. Hosack, Pa., 47 Atl. Rep. 847. 

40. DESCENT AND DISTRIB UTION—Descent of Realty. 
—The descent of real property is governed by the 
luws of inheritance in the State where the land is sit- 
uated. Titleto the same cannot be affected by the 
decree of a court of another State.—COOPER V. IVES, 
Kan., 68 Pac. Rep. 434. 

41. EJECTMENr — Possession — Presumption as to 
Ownership.—The possession of.land raises a presump- 
tion of ownership, in the absence of anything to show 
the contrary.—BRADSHAW v. ASHLEY,U.S.8.C., 21 
Sup. Ct. Rep. 297. 

42. EvIDENCE—Oral Evidence as to Written Con- 
tract.—Oral evidence to sbow that a contract forthe 
sale of stock was delivered to take effect only on con- 
dition thatthe stock had not been sold by ucertain 
agent was properly admitted, as it did not contradict 
or vary the terms of the writing, but merely showed 
that it had not become operative.—REINER Vv. CRAW- 
FORD, Wasb., 63 Pac. Rep. 516. 

43. ESTOPPEL BY DEED.—Persons who had, while 
minors, been the beneficiaries of a homestead in land 
which had been set apart on the application of their 
father as the head of a family, and who,-after his 
death, claimed an interest in the land as his heirs at 
law, are concluded by their own deed, executed after 
they had arrived at majority, by which they conveyed 
all their interest in the exempted landto another.— 
DOUGLASS V. MARSHALL, Ga., 378. E. Rep. 722. 


44. FEDERAL COURTS—Error to State Court—Federal 
Question.—A federal question as to the impairment of 
the obligation of a contract was sufficiently raised in 
a State court for the purpose of a writ of error from 
the Supreme Court of the United States, although the 
contract clause of the federal constitution was not 
discussed, where the case turned upon the existence 
of such a contract and no question seems to have been 
made that,if there had been a contract, it was im- 
paired by the State legislation.—Y4zZoo & MISSISSIPPI 
VaLLEY R. Co. Vv. ADAMS, U. 8.8. C.,21 Sup. Ct. Rep. 
240. : 

45. FEDERAL CouRTs—Error to State Court—Federal 
Question.—Jurisdiction to review a decision of a State 
court onthe ground that a federal question asto the 
impairment ofthe obligation of a contract is raised 
does not exist when the only question involved in the 
State court was the construction of acharter or con- 
tract, although it appeared that there were statutes 
subsequent thereto which might have been, but were 
not, relied upon as raising a federal question concern- 
iug the construction of the contract.—Yazoo & Mis- 
SISSIPPI VALLEY K. Co. v. ADAMS, U.S. S. C., 21 Sup. 
Ct. Rep. 256. 


46. FEDERAL CouRTSsS — Jurisdiction—Citizenship of 
Parties.—A federal court is without jurisdiction of a 
suit by two plaintiffs, oneof whom isa citizen ofa 
State and the other ofa territory, against citizens of 
another State; and where the facts appear in the rec- 
ord the objection may be taken atany stage of the 
proceedings.—WELLER V. HanavR, U. 8. C.C.,E. D. 
(Pa.), 105 Fed. Rep. 1938. 


47. FRAUDULENT CONVEYANCES — Deed to Children— 
Validity.—Deeds executed by one who was largely in- 
debted as indorser of notes of a corporation in which 
he was a stockholder, conveying property to bis chil- 
dren, for a consideration which was not inadequate, 
and which was fully paid by taking up such of the 
obligations upon which the father was indorser as he 
directed, are not fraudulent asto other creditors of 
the grantor, where preferences were permitted by the 
laws of the State, nor are they rendered fraudulent by 
the fact that after their delivery they were withheld 
from record, by one to whom they were intrusted to 
be recorded, in the interests of the corporation, to en- 
able itto secure renewals of other notes or new loans 
on the credit of the grantor as indorser, where such 





withholding was not in pursuance of any agreement 
between the parties, end was without the direction or 
knowledge of the grantee.—CORWINE V. THOMPSON 
NaT. Bank OF PoTNaM, U. 8. C. C. of App., Sixth Cir- 
cuit, 10 Fed. Rep. 196. 

48. GrFr—Validity.—To constitute avalid gift of a 
chattel, there must be not only an intention to give by 
the donor, but a delivery of the article given, or some 
act done which will be accepted as delivery.—BURT Vv. 
ANDREWS, Ga., 87S. E. Rep. 726. 

49. GUARDIAN—Sale of Ward’s Land.—Since, under 
the law ofthis State, the wife’s interest during mar- 
riage inthe real estate of ber husband, while a con- 
tingent one, is unquestionably property, the statutory 
incapacity of a guardian to become a purchaser at the 
sale of the ward's property is held to exclude the hus- 
band of a guardian from becoming such a purchaser. 
FRAZIER V. JEAKINS, Kan., 69 Pac. Rep. 459. 


50. Highways—Effect of User— Extent of Use.—Mere 
use of land for a public bighway is not sufficient to 
constitute the road a bighway, unless the use !s ad- 
verse tothe owner ofthe fee, end not permissive.— 
DISTRICT OF COLUMBIA V. ROBINSON, U.S. 8. C., 21 Sup. 
Ot. Rep. 288. 

51. HOMESTEAD — Conveyance — Judgment Liens.— 
Where a busband against whom a judgment has been 
obtained acquires realty which is actually occupied 
by bim as a homestead, and subsequently conveys it, 
the purchaser acquires title free from any lien of such 
judgment.—RANDOLPH V. SPRAGUE, Kan., 63 Pac. Rep. 
446. 


52. HUSBAND AND WiFE—Contract of Wife.—Where a 
wife executes a note to her husband, which he in- 
dorsed to plaintiff, who advanced money tothe wife 
on her credit, for her sole and separate use, no legal 
liability being created by the note, a court of equity, 
in the absence of statutes, has jurisdiction ofa suit 
against the wife and her husband to enforce the note. 
—FIRST NaT. BANK OF ASBURY PARK V. ALBERTSON, N. 
J., 47 Atl. Rep. 818. 


53. INSURANCE — Actions on Policy—Time Fixed by 
Contract.—Plaintiff’s property was insured under a 
policy providing that an action for loss must be , 
brought within six months from the time of the fire. 
Code 1897 provides that the time within which action 
may be brought shall not be limited to less than one 
year from the time the cause of action arose,and no 
provision of the policy to the contrary shall be avail- 
ing. A loss occurred before the Code went into effect, 
but actfon was not brought thereon until afterwards, 
and until after the time limited by the policy. Held, 
that the Code did not affect the contract, since it does 
not fix a period of limitation affecting the remedy 
only, but undertakes to limit contract rights, which it 
cannot destroy if vested before it took effect, and 
therefore the action was barred.—FARMERS’ CO-OPER- 
ATIVE CREAMERY CO. V. lowa STATE INS. Co., Iowa, 84 
N. W. Rep. 904. 


64. INTEREST—Maturity of Debt — Inability to Make 
Demand.—The temporary suspension of a bank does 
not excuse demand by a depositor, so as to mature his 
accounts and permit recovery of interest, under Mills’ 
Ann. 8t. § 2252, authorizing such recovery on money 
due on account from maturity.—PAaTTEN V. AMERICAN 
NAT. BANK OF DENVER, Colo., 68 Pac. Rep. 424. 


55. JUDGMENT—Attachment—Effect.—As a general 
rule, a@ person may pursue to judgment as many con- 
sistent remedies as he bas for the same wrong, but can 
have but a single satisfaction. That satisfies one 
judgment directly and indirectly extinguishes all 
causes of action for the wrong and judgments ren- 
dered therefor.—BARTH V. LOEFFELHOL1Z, Wis., 84N. 
W. Rep. 846. 


66. JODGMENT LIEN — After-Acquired Lands.—Under 
Rev. St. § 3829, providing that ‘‘lands and tenements 
of a judgment debtor within the county where the 
judgment is entered shal! be bound for the satisfaction 
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thereof from the first day of theterm at which the 
jadgment was rendered,” a judgment ofthe district 
court constitutes a lien on after acquired lands of the 
judgment debtor.—CoapD v. CuWHIUK, Wyo., 63 Pac. 
Rep. 584. . 

57. JopGMenT—Lien—Emipent Domain.—A judgment 
is astatutory lien, which may be modified or abol- 
ished by the legislature before rights become vested 
under it, and such a lien may be superseded by the 
statute authorizing the taking of land on condemna- 
tion proceedings for aright of way for a railroad on 
payment of just compensation to the owner; and, 
when proceedings are compieted and the compensa- 
tion paid, the railroad company will acquire an ease- 
ment free from all judgment liens.—WILLIAMS Vv. 
HUTCHINSON & S. Ry. Uo., Kan., 63 Pac. Rep. 430. 

58. LANDLORD AND TENANT — Use of Premises—Pro- 
vision in Lease.—Where a lease contained a provision 
that the demised premises were to be used for cream- 
ery purposes by the lessees, who should have the right 
to erect a store building onthem ip connection with 
the creamery, the lessor was entitled to enjoin the les- 
see from erecting buildings for different purposes on 
the land, in addition to those contemplated by the 
lease.—KaaFr Vv. WELCH, Iowa, 84 N. W. Rep. 908. 

59. L'BgL — Bad Debtor’s List.—Where defendant 
was a member of an organization known as the “Mer- 
chants’ Protective Association,” which published and 
distributed lists to members of names of persons un- 
worthy ofcredit, and amongthem tbat of plaintiff, 
who was not indebted atthe timeto said defendant, 
as alleged on the list, the defendant w'll be liable in 
damages.—WERKNER V. VOGELI, Kan., 63 Pac. Re p. 607. 

60. LiIBgL—Public Proceedings— Privileged Publica- 
tsons.—Rev. St. 1898, § 42564, provides that the propri- 
etor or publisher of any newspaper shall not be liable 
for publishing a true und fair report of ary public 
omeclal proceedings authorized by law, or of any pub- 
lic statement, speech, or argument in thecourse of 
such proceedings. H-ld, that a publication that 
Plaintiff and another, by means of their wealth and 
Political power, had obtained absolute control of the 
mayor and a majority of the city council in the mat- 
terof obtaining a franchise for a street railway, avd 
that plaintiff, by such buying, had in no wise lost 
caste, but continued to be a leader in society, was not 
privileged asthe report of a public ofticial proceed- 
ing.—P¥ISTER V. SENTINEL Co., Wis., 84 N. W. Rep. 887. 

61. Lir® INSURANCE — Suicide—Proofs of Death.— 
Where an insurance policy provided that, in case of 
suicide, the only liability should be the amount of 
premiums paid by the insured, with interest, and the 
proofs of death showed that the insured came to his 
death by suicide, the face value of the policy could 
not be recovered.—HarRT Vv. TeUSTEKS OF SUPREME 
LODGE OF FRATERNAL ALLIANCE, Wis., 84N. W. Rep. 
$51. 

62. ManDawos — Board of Pablic Works — Discre- 
tion.—A statute which confers upon a board of pablic 
officers authority to make a contract ‘‘with the low- 
est and best bidder” confers upon the bosrd a discre- 
tion with respect to awarding the contract which can- 
not be controlled by mandamus.—STaTE V. H# RMANN, 
Ohio, 59 N. E. Rep. 104. 


63, MANDAMUS — Contract With City — Compliance, 


With Charter.—Where the petition tor mandamus to 
compel the board of public works of the city of Mil- 
waukee to meet and receive a bond from relator, and 
On its reception and approval sign a contract thereto- 
fore agreed on for removol of the city garbage uc- 
cordirg to relator’s accepted proposal, does not 
allege that a plan, with specifications of the work to 
be done, was filed in the office of the board for the in- 
formation of bidders, as required by City Charter, ch. 
5, § 9, the writ will not be granted.—Sraik V. BENZEN- 
BERG, Wis., 84 N. W. Rep. t58. 

64. ManDAMusS—Parties—Oonstitutional Law.—Man- 
damus to compel the officers of a city to refrain from 





submitting to the electors of the city pre positions to 
amend the city charter, under a statute providing a 
method therefor, and from incurring any «xpense in 
connection therewith, will be granted on the petition 
of private individuals without the intervention of the 
attorney general, where the petitioners are interested 
us taxpayers, and would be entitied to an injunction 
on the facts stated, and the question presented is of 
such immediate and pressing importance that it 
would be imposs: bie to review it in any other way.— 
ELLIOTT Vv. City OF DETROIT, Mich., 64 N. W. Rep. 820. 

65. ManDamMus— When Lies.—A writ of mandamus will 
nut lie unless the sction desired is ofjabsolute obliga- 
tion on tbe part of the person sorght to be coerced, 
and the relator must show not only aciear legal right 
to\have the thing done, but to have it done inthe 
manner and form in which:he desires the respondent 
to perform it.—STaTE V. 8m17H, La., 29 South. Rep. 40. 

66. MASTER AND SERVANT—Astsumption of Rirk.—A 
locomotive firemans who, for his own convenience, 
attempts to discharge his duties of cleaning the en- 
gine at the end of his trip without waiting for it to be 
inspected and repaired, though knowing that he will 
have plenty of time to do his work after such in- 
spection, cannot hold the company responsible fora 
defect on account of which he Js injured, which would 
undoubtedly be disclosed by the iuspection andth a 
repaired.—PaTIOn V. Thx. & Pac. Ry. Co., U. 8. 8.C., 
21 Sup. Ot. Rep. 275. 

67. MASTER AND SERVANT — Assumption of Risk.— 
Where noxious gases in a stillhouse are apparent,a 
servant employed therein assumes the risk there- 
from.— MANY V. STANDARD OIL Co., N. J., 47 Atl. Rep. 
83. 

68. MASTER AND SERVANT — Discharge.—Where an 
empl yment is at will, that the employer isa free from 
liability for the discharge of a servant does not pro- 
tect one who has maliciously and witbout justifiable 
cause brought about the discharge.—MoRaN ¥. Doun- 
PHY, Muss., 59 N. E. Rep. 125. 

69. MASTER AND SERVANT—Instructions as to Work. 
—Thstthe moving by hand of heavy and unwieldy 
pieces of iron, on thelr edges, rejuires care to pre 
vent their failing on the workmen, is plain, sothat 
the master need not instruct, in regard thereto, an 
employee who has been ergsged in work of the same 
geoeral character, though the pieces of iron are 
larger and heavier than usual.—CUNNINGHAM V. FT. 
Pitt BaIpGse WORKS, Pa., 47 Atl. Rep. 846. 

70, MASTER AND SERVANT — Negligence. — Where a 
conductor on an electric car, who is also a competent 
motorman, temporarily exchanged places with the 
m>torman, there being at the time no apparent 
danger of accident, to enable the latter to eat his din- 
ner, and, while the conductor was running the car,a 
collision occurred with a snowplow runnirg around a 
curve in the opposite direction, solely through the 
fanlt of the defendant's train dispatcher, fetally in- 
jurivg the conductor, the latter is not chargeable with 
contributory negligence merely by being in they lace 
ofthe motorman and standing at his post while en- 
deavoring to avert the impending collision.— GAMBLB 
v. AKkon OC. & C. R. Co., Ohio, 59 N. E. Rep. 99. 

71. MASTER AND SERVANT — Negligence.—Where an 
employee of a gas company in the discharge of his 
duty opened the door of a furnace, and an explosion 
ensued,and a grate bar was propelled through his 
body, causing instant death, and in an action forthe 
death it was claimed that the master’s negligence was 
shown, inthat the grate bars were filled with clay, 
which was wet when they were placed in the furnace, 
but it was not shown that the use of clay, wet or dry, 
was improper or dangerous, and no defect was shown 
in the construction of the bars, a verdict was properly 
directed for defendant.—BROabWaY VY. SaN ADTODNIO 
Gas Co., Tex., 608. W. Rep. 270. 


72. MoRnT@aGES—Foreclosure— Deficiency Judgment. 
Rev. Stat. 1898, § 4195, provides that a seal on an execu. 








ve 
7 









UM 


Vor. 52 





CENTRAL LAW JOURNAL. 


he pe ee a Co ee a 5m 


179 








? 


tory instrument shall be presumptive evidence of 
consideration, and section 2307 declares that every 
agreement to answer for the debt of another shall be 
vold, unless some memorandum “expressing the con- 
sideration” shall be in writing, subscribed by the 
party charged therewith. Defendant executed a deed 
under @eal, covenanting to become personally liable 
foradebt secured by a mortgage on the property. 
Held, that defendant could not escape liability for a 
deficiency on foreclosure on the ground that the 
covenant was without consideration.—KUEBNER Vv. 
SMITH, Wis., 84 N. W. Rep. 850. ; 

78. MORTGAGES—Limitations—Adverse Possession.— 
Where the purchasers of portions of mortgaged prop- 
erty remained for more than twenty years in the full, 
exclusive, open, and'‘actual possession thereof, with- 
out admitting the title of the mortgage, and no claim 
for the prineipal or interest was made against them, 
the lien of the mortgage ts lost as to such portions, 
though the debt was kept alive by the owner of the 
other portions.—ELY v. WILSON, N. J., 47 Atl. Rep. 
806. ] 

74. MORTGAGE TO SURETY—Release. — The creditor 
has no interest in a mortgage given by the debtor to 
his surety in express terms as an indemnity to secure 
the surety from a contingent liability on account of 
his suretyship; so that the creditor’s assent to re- 
lease thereof by the surety is not necessary.—F®RTIG 
v. HENNE, Pa., 47 Ati. Rep. 840. 

75. MUNICIPAL CORPORATIONS — Appropriation for 
Street—Assessment of Damages.—In an action against 
acity for appropriating for a street a strip off an 
abutting lot, the court properly instructed that the 
jury might consider the difference, if any, between 
the value of the lot afterand before the strip was 
taken off, and that, if they found that the lot was 
actually benefited by the grading, they could set off 
such benefit against the value ef the strip taken. 
—JONBS V. CITY OF SEATTLE, Wash., 63 Pac. Rep. 553. 

16. NEGLIGENCE IN MAINTAINING Foot BripGs.— 
When an action is brought to recover damages for 
the negligent and careless construction and main- 
tenance of a foot-bridge, and the evidence wholly 
fails to establish the allegations of the complaint in 
that regard, the judgment for plaintiff must be re- 
versed.—THOMAS V. POCATELLO POWER AND [RRIGA- 
TION Co., Idaho, 63 Pac. Rep. 595. 

71. NOTARY PUBLIC—Certificate.—Ky. St. § 3721, re- 
quiring every certificate of a notary public to state 
the date of expiration of his commission, is directory 
merely; and the failure of the officer to comply with 
this provision does not invalidate his certificate.— 
HaRBoUB-PITT SHOE CO. vy. DIxOn, Ky., 608. W. Rep. 
186. 

78. OFFICE AND OFFICERS — Oontracts — State’s Lia- 
bility.— Where the State commissioner of insurance 
contracted for stationery for his office, to be delivered 
after the expiration of his term of office, the legisla- 
ture having authorized the expenditure during the 
succeeding term of asum greater than the contract 
price, and tbere being no fraud or collusion in the 
transaction, the State was liableon the contract.— 
BROWN V. STATE, 8. Dak., 84 N. W. Rep. 801. 


79. PARTNERSHIP—Dissolution—Notice.—Dissolution 
of a partnership by marriage of a feme sole partner or 
by death of a partner, is a dissolution by operation of 
law, of which no notice is necessary.—LITTLE v. Haz- 
LETT, Pa., 47 Atl. Rep. 855. 

80. PLeBapInG—Variance.—Under the liberal provis- 
ions of the Ohio code which apply to actions at iaw 
in the federal courts, where a case has been fairly sub 
mitted to the jury upon the evidence introduced with- 
out objection, the judgment will not be reversed be- 
cause such evidence is at variance with the allega- 
tions of the pleadings, which might have been amen- 
ded to conform thereto as of right had seasonable ob- 
jection been made.—FLInt & P.M. R. CO. v. MOPHER- 
son, U. 8. 0. 0. of App., Sixth Circuit, 105 Fed. Rep. 210. 





81. PRINCIPAL AND AGENT—Fraud of Broker—Meas- 
ure of Damages.—Where a broker understates an offer 
to his principal for exchange of the property of the 
latter, and such offer is accepted, and the other party 
conveys all the property according to his Offer, with- 
out knowledge of the fraud,to an accomplice of the 
broker, who conveys it to the principal, except three 
lots, the velue of such lots is the measure of the 
damage for the fraud which the principal is entitled 
to recover from the broker and his accomplices.— 
EMMONS V. ALVORD, Mass., 59 N. E. Rep. 126. 


82. PRINCIPAL AND SURETY — Fraud on surety. — 
Where an agent employed to collect certain moneys 
embezzles such moneys, but is allowed to continue in 
such employment on repaying the money and ex- 
ecuting a new bond,.the sureties on such new bond, 
who are ignorant of such defalcation, and are allowed 
by the principal to sign the bond in his presence 
without being informed thereof, are not liable thereon 
for a future defalcation of the amount, since the fail- 
ure to disclose such fact is a fraud on the sureties.— 
CONNECTICUT GEN. LIFE Ins. CO. V. CHASE, Vt.; 47 Atl. 
Rep. 825. 


838. RAILROAD COMPANY — Negligence—Contributory 
Negligence.—Rev. St. 1889, § 2611, providing that if any 
person not connected with or employed on the rail- 
road shall walk on the track, except where the track 
is laid along a publicly traveled road, and be injured 
thereby, he shall be deemed a trespasser in any ac- 
tion brought therefor, does not destroy’ plaintiff's 
right to recover, since such statute only means that, 
under such circumstances, the walking on the track 
is to be consfdered negligence per se, and will defeat a 
recovery in a case where contributory negligence 
would defeat it, but it does not relieve the company 
from all duty of exercising care towards a trespasser. 
~—MORGAN V. WABASH R. Co., Mo., 608. W. Rep. 195. 


84. RAILROAD COMPANIES — Street Railroads — Com- 
parative Negligence—Contributory Negligence.—The 
doctrine of comparative negligence does not prevail 
in this State. Therefore, in a case involving the subs 
ject of contributory negligence, the rule that obtains 
in some jurisdictions does not apply, that if plaintiff 
was guilty of contributory negligence he may yet re- 
cover if defendant discovered his peril in time to 
have avoided injuring bim by the exercise of ordinary 
care; nor the rule that, notwithstanding plaintifi’s 
negligence, he may recover if defendant was guilty of 
gross negligence, speaking of fault not amounting to 
actual intent to injure, or that wanton disregard for 
the safety of others equivalent thereto, sometimes 
called const ructive intent; nor the rule tbat if plaint 
iff’'s negligence preceded that of the defendant in 
time, and the latter by the exercise of ordinary care 
could have avoided injuring the former and failed to 
do so,the negligence of the former is considered a 
condition, and the negligence of the latter the sole 
proximate cause of the injury, notwithstanding such 
condition was a mere continuance of the negligent 
act and concurred with defendant’s fault at tbein 
stant of the accident and produced it.—TEsSCH V. MIL- 
WAUKEE ELECTRIC RaILway & LIGHT Co., Wis.,84N. 
W. Rep. 823. 


85. RAILROAD COMPANIES — Street Railroads — Neg- 
ligence — Contributory Negligence.—The rule that if 
plaintiff was placed in a situation of danger by de- 


’ fendant’s negligence, and was compelled to choose 


one of several lines of action in the presence of im 
minent danger, the fact that he did not choose the 
best means of escape did not charge them with neg- 
ligence, is not applicable to a case where plaintiff, by 
his own negligence, had placed himself in the position 
of danger.—DUMMER V. MILWAUKEE ELECTRIC RAIL- 
way & LicuT Co., Wis., 84 N. W. Rep. 853. 

86. RAILROAD COMPANIES — Street Railways — Neg- 
ligence. — Where a street car is equipped with de- 
fective appliances for control, to the knowledge of 
the company, itis not freed from responsibility tor 
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collision witha person coming suddenly in front of 
it, by the motorman, on discovering such pereon, do- 
ing all that he could with the equip te.—R TS 
Vv. SPOKANE 8ST. Ry Co., Wash., 68 Pac. Rep. 506. 

87. Res JoDIcaTa— Breach of Contract.—A judgment 
by default in foreclosure for the sum advanced by the 
mortgagee, and retained by the mortgagors, is nota 
bar to a recovery in an action by the mortgagors for 
damages resulting from the mortgagee’s breach of 
his agreement to loan them the full amount secured 
by the mortgage, though that issue was tendered by 
bis complaint in the foreclosure suit, such issue being 
immaterial in that suit. — McGee v. WINEHOLT, 
Wash., 68 Pac. Rep. 571. 

78. TRADE MARKS AND TRADE-NAMbB6—Infringement, 
—Pilaintiff's acquiescence in defendant's use of a cer- 
tain trade-name for a number of yeurs in a wholesale 
shoe business does not preclude him from objecting 
to its use in a retail shoe business, since the mere use 
of a trade-name in one business does not give the 
r'ghtto use it in another business. — NOLAN Bros. 
SHom Oo. v. NOLAN, Cal., 63 Pac. Rep. 480. 


89. TRIAL—Damages — Excessive Verdict.—Error in 
an excessive verdict, in an action for breach of con- 
tract, may be cured by a remission of the excess.— 
Rea PATTERSON MILL. CO. V. MYRICK, Kan., 63 Pac. 
Rep. 462. 


90. VENDOR AND PERCHASER—Oommissions.— Where 
areal estate broker exhibited property listed with 
him for sale, and introduced the purchaser to the 
Owner, but did no more, and did not effect a sale,as 
the purchaser expressed an unwillingness to buy at 
that time on the terms proposed, and two months af- 
terwards a sale was effected on the same terms by an- 
other broker, whom the owner had employed, the lat- 
ter broker only is entitled to commissions.— DUVAL v. 
MOoopy, Tex., 60 8. W. Rep. 269. 

91. VENDOR AND PURCHASER-— Contract—Omission by 
Mistake.—An agreement of O, heir of B, deceased, to 
convey to F, clear of all incumbrances, certain land, 
“being the same owned at his death by the said B,” 
and of F to pay therefor a certain sum, “F agreeing to 
assume all debts due by said estate for which the said 
C may now be liable,” does not make it the duty of F 
to pay a mortgage on the land executed by B.— 
SOHOTTE Vv. MEREDITH, Pa., 47 Atl. Rep. 844. 

92. VENDOR AND PURCHASER—Exchange of Property 
—Fraudulent Representations.—In the exchange of 
lands under warranty of title, one party bas no ven- 
dor’s lien on the land conveyed by him to satisfy a 
judgment based on unliquidated damages growing out 
of fraudulent representations concerning the lands 
conveyed to him.—LETCHER V. REESE, T: x., 608. W. 
Rep. 256. 


98. VENDOR AND PURCHASER—Recovery of Money 
Paid.—Where a contract for sale of land is void 
either for want of power to make it, or because the 
manner of contracting is not that pointed out by the 
statute, or forany otber legal reason, the party re- 
\ oelving benefits therefrom will be required to account 
to the party from whom such benefits bad been re 
ceived.— SELLERS v. BELL, Kan., 63 Pac. Rep. 457. 


94. WaTEeRs — Land Under Lakes — Title— Rights of 
Public.—Land covered by the waters of lakes or ponds, 
or by water partaking of like character as regards 
public rights, though in form conveyed by a federal 
or State patent, is vested Inthe Statethe same after 
such conveyance ds before, such conveyance, as to 
such land, being absolutely void.—ILLINOIs STEEL Co. 
v. BILoT, Wis., 84N. W. Rep. 855. 


95. WILLS—Accounting—Administration.—Where a 
widow ciaimed under the alleged will of her deceased 
husband, and held the estate as life tenant and ex- 
ecutrix, and the will was subsequently declared in- 
valid, and an heir and an administrator sued for an 
accounting, a decree in such suit making various 
charges and allowances, but without distinction be- 








tween the personal estate and the rents, etc., was im- 
proper.—READ V. FRANKLIN, Tenn., 608. W. Rep. 216. 

96. WILLS — Contest.— Where contestants, objectirg 
tothe probate of a willon the ground that the testa- 
trix was of unsound mind and unduly influenced, 
acted in good faith, and the questions of law or fact 
raised were worthy of consideration, the costs of the 
appeal will be paid out of the estate, though the trial 
court did not abuse its discretion in awarding costs 
against the contestants.—IN RE HEALY’s WILL, Wis., 
64N. W. Rep. 835. 

97. WILL8S—Devise—Estate Granted.—Under a will 
devising a farm totestator’s son, T, “This farm to be 
held by him for his own use during his life; at his 
death the same to descend to his children, or, in de- 
fauit of. children, to his legal heirs,”—T tekes an es- 
tate in fee.—BRINTON Vv. MARTIN, Pa., 47 Atl. Rep. 841. 

98. WILLS—Exceptions.—A codicil excepted from 
the residuary clause of the will “all bonds and mort- 
gages of every kind’ possessed by testator at bis de- 
cease, and bequeathed them intrust. Held, that cor- 
poration bonds secured by trust deed, possessed by 
testator at his death, were included in the exception, 
notwithstanding a direction to the trustee to “keep” 
the securities excepted invested in good bonds and 
mortgages on real estate.— HAMMELL v. Swan, N. J., 
47 Atl. Rep. 801. 


99. WILL—Execution.—A paper, purely testamentary 
in character, which was neither duly executed as a 
willnor admitted to probate as such, passed no title 
to property therein described, but was a mere nullity. 
—ALBANY FERTILIZER CO. V. JAMES, Ga., 87 8. E. 
Rep. 707. 


100. WiLLs—Legacies — Beneficiaries.—Testator be- 


queathed a legacy to each of his servants at hie "i 


“homestead or at the stable connected therewith.” 
The mansion wason moderately large grounds, and 
the stable was on the same land and appurtenant 
thereto. Held, that thetestator used the word “home- 
stead” in the sense of dwelling house, and not of home 
place, and that the bequests were intended for do- 
mestic or household servants and stable bands, and 
not for one who worked out of doors on the home 
place, though he occasionally did work in the house, 
by carrying in wood and coal and moving heavy fur- 
niture,— FRAZER V. WELD, Mass., 69 N. E. Rep. 118. 


101. WILLS—Remainder.— Where, by a will, there isa 
devise of titleto a trustee to hold and invest the es- 
tate forthe benefit of a wife during her natural life, 
with a remainder giving the balance of the estate 
upon the death ofthe wife tothe testator’s children, 
and the widow refuses to accept the provisions for 
her benefit, her refusal defeats the trust created for 
her, and the time of enjoyment of the gift over to the 
children is accelerated, and they become at once en- 
titled to possession under their remainder.—BEIDE- 
MAN V. SPARKS, N. J., 47 Atl, Rep. 811. 


102. WILLS—Trust—OConveyance Over.—Where a tes- 
tator devises realty in trust for ason during life, and 
on his death ‘‘to bis issue then living” in fee, or, if he 
shall die without issue,then to the testator’s heirs at 
law, the clauseto ‘‘his issue then living” refers to 
those living at the time of the son’s death.—IN RE 
WEBBER'S WILL, Wis., 84N. W. Rep. 896. 


108. WITNESSES—Agents—Transaction With Person 
Since Deceassd.—An agent may testify for his princi- 
pal as to a transaction had by him as such agent with 
one who is dead at the time he offers to testify.— 
BROOKS V. SPAIN, Ky., 608. W. Rep. 184. 


104. WITNESSES—Transaction With Person Since 
Deceased.—To render a person incompetent to tes- 
tify as to a transaction with a person since deceased, 
it is not necessary that he should be a party to the 
litigation, it being sufficient that be would have to re- 
imburse the person for whom he offers to testify if the 
decision should be against him.—WHITLOW’s ADMB. 
vy. WHITLOW’s ApmB., Ky., 608. W. Rep. 182. 











